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Piatoimittajalta
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Tiia Hautamiemi

Contesting the past in a time of democratic backsliding
Memory politics and memory laws in Eastern Europe and Rus-
sia

In the early 21st century, democracy encountered challenges around the world,
without yet reaching a level of global crisis. Recently, however, established de-
mocracies have seen a rise in intolerance and right-wing populism, with the phe-
nomenon of democratic backsliding becoming a significant concern. Particularly
within the European Union, efforts to promote democracy have been hindered by
both domestic challenges and external influences from authoritarian states.

This article, conducted as part of a law school workshop on the future of law,
employs a social sciences case study method to explore current democratic chal-
lenges and the role of memory politics and memory laws in Eastern Europe and
Russia. It addryesses three interconnected themes: the challenges facing democracy,
self-perception of contemporary Russia as a great power and the use of memory
politics in Eastern Europe and Russia to advance political agendas.

The article concludes that memory politics and memory laws have a considerable
influence on historical interpretations in the post-Soviet region, often prioritising
national memories and ideological viewpoints. Accordingly, memory politics and
memory laws have intensified state tensions, both within the European Union
and between Central and Eastern Europe and Russia. An examination of Rus-
sia’s self-perception as a great power clarifies how historical memory and a narra-
tive of national prestige continue to define its national identity. Its advocacy for
a multipolar world order reflects an aspiration to assert sovereignty and counter-
balance Western hegemony, despite current strained relations with the West.
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Contesting the past in a time of democratic backs-
liding
Memory politics and memory laws in Eastern Europe

and Russia

Keywords: democratic backsliding, memory politics, memory laws, national identity, Russia

1 Introduction

The formation of historical narratives through memory politics and the co-
dification of memory laws has profound implications for national identity
and political relations in Eastern Europe and Russia. The post-Soviet era,
spanning from the collapse of the Soviet Union in 1991 to the present day,
is a period marked by political and economic transformation. It also involves
determined efforts of governments to reframe the past in order to articulate
coherent visions of their nations. The reinterpretation and emphasis on cer-
tain aspects of the past has become an important element in the constructi-

on of national identities across the region.

For Russia, the aspiration to restore and maintain great power status has
remained one of the defining features that impacts its domestic and foreign
policy. Since the early 1990s, this ambition has become intricately linked
with the country’s approach to historical narratives and memory politics.
Narratives of victory, sacrifice and historical continuity are actively mobi-
lised to strengthen the legitimacy of the Russian state at home, while also
reinforcing its claims to influence abroad. In this way, memory politics does
not simply reflect a passive engagement with the past but rather functions as

a tool for advancing policies of contemporary Russia.
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More broadly across Eastern Europe, the struggle over history has proceeded
along similar, albeit frequently contested paths. States in this region have
sought to distance themselves from the Soviet legacy by embracing their
own national narratives, reinterpreting moments of resistance and enacting
memory laws designed to regulate how history may be represented in public
discourse. These legal and political measures have contributed to the solidi-
fication of national identities, yet they have also heightened tensions within

and between states, especially where competing interpretations of history

collide.

Today, these states are confronting shifting political realities. The rise of
populism, both as a regional and global phenomenon, has added further
layers to the politics of memory and national identity. Populist leaders of-
ten instrumentalise history in simplified and emotionally charged ways,
appealing to notions of grievance, pride or victimhood in order to mobilise
popular support. In Eastern Europe and Russia alike, this has bolstered the
centrality of historical narratives as tools of political contestation, while also
raising questions about the resilience of democratic norms and institutions

in the face of such strategies.

In this context, the article aims to provide an overview of the intersection
of democracy', memory politics and ongoing pursuit of great power status
of Russia within Eastern Europe and the wider region. Rather than treating
these elements in isolation, it approaches them as interdependent forces
that together reshape the political trajectories of post-Soviet states. The
central argument here is that history is not only remembered but actively
constructed and utilised as a political and ideological resource. Post-Soviet
states, and Russia most prominently, engage in selective interpretations of
the past to strengthen narratives of national identity and to position them-
selves within broader regional and international frames. In doing so, they
employ historical memory as a means of guiding policy choices and justi-

fying political practices.

1 In this article, democracy is perceived as political democracy in a liberal sense.
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The article is structured as follows. After introducing the methodology and
broader context, Section 3 covers discussions on democracy and democratic
backsliding. It considers both global trends and the efforts of the European
Union to promote democratic governance. Section 4 examines the national
identity and self-perception of Russia as a great power, with a focus on poli-
tical discourse and historical narratives. Section 5 revolves around memory
politics and memory laws by exploring how these are institutionalised and
contested across Eastern Europe and Russia. The conclusion summarises the
notions of how memory laws, historical interpretations and national identity

intersect, and suggests potential directions for future research.
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2 Methodology and the broader context

This article has its origins in the seminar course ”Sustainable development
and the rule of law: exploratory workshop on the future of law” (Kestivi ke-
hitys ja oikeusvaltio: tutkiva tyopaja tulevaisuuden juridiikasta), which was
held during the spring term of 2024 at University of Turku. The workshop
was structured around several thematic research agendas, each connected to
the principles of the rule of law and sustainable development. In relation to
the rule of law, emphasis was placed on democracy, individual freedoms and
justice. The present article was developed in the subgroup that discussed on
democratic backsliding and the rise of illiberalism in Europe and its neigh-

bouring regions.?

At the outset of the seminar workshop, the preparatory assignments that
preceded the writing of the final papers drew, among other sources, on Pro-
fessor Lauri Milksoo’s article "International Law and the 2020 Amendments
to the Russian Constitution™. Milksoo, a leading scholar of international
law at the University of Tartu, has consistently examined both the historical
development and the contemporary challenges of international law, with
focus on Russia and the former Soviet Union.* His article, considered along-
side discussions on memory politics and memory laws, provided inspiration
to further explore how historical perceptions can shape national identities of

the states and influence their international relations.

The concept of memory itself has evolved within the scholarly field. Accor-
ding to Professor Jay Winter, an American historian, there have been two
major “generations” or “booms” of memory in the modern era. The first

generation, which covered the period from the 1890s to the 1920s, centred

2 For the blog com ilir}ig all the writing assignments from the seminar course, see Legal
Case Observatory 2024.

3 For the article , see Miilksoo L. 2021.

4 Lauri Milksoo is professor of international law at the University of Tartu, Estonia, a
member of the Estonian Academy of Sciences and a member of the European Commis-
sion for Democracy through Law (Venice Commission). For further information, see
Members — Lauri Milksoo.
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on the concept of memory as a foundation for the development of collective
identities, particularly national identities, but also social and cultural ones.®
The second generation emerged during the 1970s and 1980s and derives
from the unresolved moral legacy of World War II. This second memory
boom emphasised an increasing awareness that reflections on the Second
World War were inseparable from the remembrance of the Holocaust and
that collective memory itself possessed a moral dimension. It is characterised
by mourning and a reorientation of historical consciousness towards the vic-
tims of violence.® Whereas the post-war trials at Nuremberg in 1945-1946
and the Eichmann trial in 1961 had focused primarily on perpetrators, the
attention was now shifted to the victims. This redefines how societies come
to terms with the past. As Winter explains, during this period, memory be-
came a method of coping with the fragmentation of identities that had pre-

viously been solidified during the first memory boom.”

Based on this conceptual framework, especially on the second generation

of memory, the period under scrutiny in this article extends from the fall

of communism in 1991 to the present day. This is a transformative phase

in which Central and Eastern European states and Russia are compelled to
reassess their pasts. The period prompts a reconsideration of historical nar-
ratives and national identities, with notable consequences for politics and
international relations in the region. Initially, there was a movement towards
acknowledging past crimes, including those associated with World War II,
and laws prohibiting Holocaust denial were enacted. However, the political
course evolved dramatically in the subsequent decades. The rise of national

populism and authoritarian regimes globally saw memory manipulation be-

5  Winter 2000, p. 55.
6 Winter 2000, p. 60.

7 Winter 2000, p. 62.
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come a tool of populist politics.® In Central and Eastern Europe this manife-
sted in the adoption of memory laws that serve political agendas and reflect

a broader trend of eroding democratic standards.’

Moreover, approach of Russia to its Soviet past, notably under the leadership
of President Vladimir Putin, demonstrates a strategic use of historical narra-
tives. The emphasis on the heroic role of the Soviet Union in World War II
serves to strengthen national pride and legitimacy, as well as reaffirming the
self-image of Russia as a great power. At the same time, this selective memo-
ry downplays the more contentious aspects of its history.'® For these reasons,
Russia provides a compelling case study of the tension between confronting
a complex historical legacy and constructing a national identity centred on
great power status. Alongside its Eastern European neighbours, Russia illus-

trates how memory politics determine the portrayal of historical narratives.

The issues outlined above establish the foundation for this article. It aims

to answer two central questions in order to achieve a deeper understanding
of how history and memory affect political identities and behaviours in the
post-Soviet region. The first question explores how Russia perceives its status
as a great power and the key components of this self-perception. The second
question considers how memory politics and memory laws influence histo-
rical interpretations and narratives in Eastern Europe and Russia. Together,
these inquiries offer a basis for analysing the relationship between democra-

cy, national identity and memory politics.

The article employs a social sciences case study approach to examine how

memory politics and historical narratives influence historical interpretations

8  Koposov 2022, p. 273. Koposov further contends that the essential conceptual frame-
work for understanding the politics of history today, particularly in Eastern Europe, is
that of “populism and memory”, which contrasts with the 1990s em[%hasis on “memory
and democracy”. He attributes this shift to the declining relevance of the post-commu-
nist tranﬁition in Central and Eastern Europe. This article, however, does not adopt this
approach.

9 Koposov 2022, pp. 273, 275; Baranowska — Castellanos-Jankiewicz 2020, pp. 98, 101.

10 See for example Koposov 2022, p. 283; Miilksoo L. 2021, pp. 83-85; Tatunts — Ponama-
reva 2021, pp. 416, 418-419.
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and national identity in Eastern Europe and Russia. As a socio-legal study,
its primary sources include both legal instruments and scholarly literature.
Among the legal materials, particular attention is given to the 2020 amend-
ments to the Russian Constitution, while the academic sources consist of
journal articles from disciplines such as law, international relations, political
science, democracy and security studies, focusing on Eastern Europe and
Russia. These sources have been selected to represent both European and
Russian perspectives on the post-Soviet transformation. Through this appro-
ach, the article seeks to offer a comprehensive analysis of how law, history

and memory intersect.
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3 Democracy and democratic backsliding

In general, studies from the 2010s indicate that democracy, even though
facing challenges, was not experiencing a global crisis. Despite encounter-
ing periodic setbacks, the overall levels of democracy remained close to their
historical peaks and the majority of countries maintained relatively stable
democratic systems."" However, the optimism of that period has since been
tempered by more troubling developments. Emerging global trends include
the growing prevalence of intolerance and the rise of right-wing populism
within established democracies, coupled with the gradual erosion of demo-
cratic rights in newer or less consolidated democracies.'* As observed by
Haggard and Kaufman, a concerning phenomenon has been the regression
of certain states that had previously made democratic gains. In these cases,
leaders with authoritarian or illiberal inclinations have ascended to power
through democratic processes, only to erode democratic standards and insti-

tutions from within."

This process refers to democratic backsliding, understood as the gradual ero-
sion of institutions, rules and norms through actions taken by duly elected
governments.'* Haggard & Kaufman identify three interconnected causal
factors behind this concept. First, they suggest that deepening social and
political polarisation contributes to governmental dysfunction and decreases
trust in institutions. Secondly, the impact of this polarisation depends on
whether potential autocrats can seize control of the executive branch and

secure sufficient support from the legislature to concentrate their authority.

11 Haggard — Kaufiman 2021, p. 27; Mechkova — Liihrmann — Lindberg 2017, pp. 167-168.

12 Mechkova — Liihrmann — Lindberg 2017, pp. 167—-168. Some European post-communist
states are vulnerable to the influence of populist parties, especially ethnopopulist move-
ments, and may drift toward increasingly authoritarian forms of governance due to thejr
ethnic homogeneity. This homogﬁeneity often reinforces prejudices against “foreigners”.
See Etnopopulismi’ja demokratialuisu.

13 Haggard — Kaufiman 2021, p. 27. Numerous far-right leaders, including Donald Trump
in the United States, Boris fohnson in the Unitedg[(ingdom and Martteo Salvini in Ita-
ly, have started to undermine democratic systems in their respective countries throu
various regulatory measures after gaining power democratically. See Demokratialuisu
ympiristovastaisen polititkan kasvualustana.

14 Bakke — Sitter 2022, p. 24; Haggard — Kaufman 2021, p. 27; Meyerrose 2024, p. 310.
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Paradoxically, legislatures, which are traditionally tasked with checking ex-
ecutive power, may in fact facilitate the collapse of the separation of powers,
thereby laying the groundwork for undermining other democratic features.
Thirdly, democratic backsliding occurs incrementally. This slow subversion
of democratic institutions allows incumbents to accumulate power step by
step, which makes the process difficult to reverse until democratic norms

have already been severely compromised.'

Within the European Union (EU), the challenge of democratic backsliding
holds specific importance. Looking back to the mid-1990s, the EU, which
initially focused on economic integration, began to systematically advocate
democracy.'® According to Dimitrova & Pridham, states aspiring to join the
EU, as well as those already in the accession process, responded to these ef-
forts with varying degrees of commitment and success.'” The preparation
for the entry of post-communist Central and Eastern European states led

to the development of a functional model of EU’s democracy promotion
through integration. Although many of these states were still in political and
institutional transition when they applied for membership in 1992-1993,

a lengthy and demanding process had to be completed before they could

be recognised as consolidated democracies.'® Dimitrova & Pridham antici-
pated that with time, Central and Eastern European candidate states would
become “locked into a permanent integration process that makes it increas-
ingly difficult to reverse democratization””. Yet, as subsequent develop-
ments have shown, democracy — even once achieved — can remain fragile.
Sedelmeier explains that the primary concern is not simply that some post-
communist member states entered the Union with weaker democratic tradi-

tions, but rather that these states have experienced an observable decline in

15 Haggard — Kaufinan 2021, pp. 27-28.

16  Dimitrova — Pridham 2004, p. 95; Meyerrose 2024, pp. 311-312.

17 Dimitrova — Pridham 2004, p. 108.

18  Meunier — Vachudova 2018, p. 1638; Dimitrova — Pridham 2004, pp. 95-96.

19 Dimitrova — Pridham 2004, p. 98.
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democratic quality over time.*

Recent political changes have demonstrated that once acquired democracy
does not necessarily continue to be stable. The assumption that accession

to the EU would permanently secure liberal democratic norms in post-
communist states has been challenged by evidence of democratic backsliding
within some member states.”! For instance, in Hungary, prime minister Or-
ban, in his 2014 Tusnddfiird$ speech, openly proposed illiberal democracy
as an alternative to the Western liberal democratic model.?? In this context,
the term “illiberal” serves a dual purpose. On the one hand, it provides ideo-
logical justification for the erosion of democratic standards by appealing to
claims of national or regional uniqueness. On the other hand, it represents
an explicit attempt to challenge the Western European model of democracy,
which has traditionally been upheld as the benchmark for East European

post-communist countries aspiring to modernisation and integration.”

Hungary is not an isolated case. Democracy faces serious threats in other
Central and Eastern member states as well. Poland has frequently been at
the centre of debates about declining democratic quality, particularly with
regard to judicial independence and media freedom.** Bulgaria has also
experienced a steady decline in democracy since joining the EU, and the

Czech Republic and Slovakia have seen backsliding, though their situations

20  Sedelmeier 2024, p. 833. See also Meyerrose 2024, pp. 316-317.

21 Meunier — Vachudova 2018, pp. 1639— 1641. For instance, the regime changes in Poland
and Hungary from liberal to illiberal can be considered exceptional and distinctive. De-
spite these shifts, both states remain members of the European Union, which is founde
on democracy, the rule of law and the protection of human rights. From the standpoint
of EU membBership, Poland and Hungary continue to be considered constitutional de-
maocracies, even if their practices are tflawed or largely formal. Through their current
illiberal governance systems, Hungary and Poland have been able to test the limits of the
EU. See Miki muuttaa liberaalin demokratian epiliberaaliksi demokratiaksi?

22 Bakke — Sitter 2022, p. 29; Kazharski — Macalovd 2020, p. 244.
23 Kazharski — Macalovd 2020, p. 246.

24 See for exarr&)le Dinild — Launai — Pitrascy 2023; Meunier — Vachudova 2018, pp.
%(6)38—1641; erovsek 2021, p. 841. For an analysis from a judicial perspective, see Petrov
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are not considered as desperate.” Yet, the overall picture is not uniformly
negative. Estonia, for instance, has emerged as a positive example, not only
by consolidating its democratic institutions but also, in some respects, sur-
passing the democratic standards of several long-standing Western European

member states.?

Within the EU, it is worth to note that the narratives surrounding an East-
West dichotomy regarding democracy do not perfectly align with a regional
divide. While debates on democracy often invoke this dichotomy, such gen-
eralisations risk promoting a deterministic view of the political trajectories
of Eastern member states. If these states are consistently perceived as inher-
ently incapable of reaching the same democratic standards as their Western
counterparts, it may be assumed that they will either regress or sustain a
relatively low level of democracy once the external incentives of pre-acces-
sion conditionality are removed.” This interpretation overlooks the com-
plexity and diversity of experiences across the Union. Furthermore, Western
member states are by no means immune to democratic backsliding. The
cases of Greece and Austria show that challenges to liberal democracy can
also arise in long-established democracies.”® Illiberal parties and nationalist
movements have gained traction even in the six founding members of the
European Communities, including Belgium, France, Germany, Italy, Lux-
embourg and the Netherlands.” Sedelmeier therefore contends that, rather
than a sharp East—West divide, the EU is better understood as exhibiting a

continuum of democratic differences.?

25 Bakke — Sitter 2022 1pp. 32-33; Sedelmeier 2024, p. 845. See also Meunier — Vachudova
2018, pp. 1640—1641. Tt should be noted that within the EU, adherence to the rule of
law is mandatory and member states cannot alter its fundamental principles in contra-
diction to EU law. See Oikeusvaltion modernit ideat — tarvitaanko niiti?

26 Sedelmeier 2024, p. 845; Meyerrose 2024, p. 317.
27 Sedelmeier 2024, p. 829.

28  Sedelmeier 2024, pp. 844-845.

29 Verovsek 2021, p. 841.

30  Sedelmeier 2024, p. 844.
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For non-member states, the strategies of the EU to promote democracy
vary considerably depending on their political orientation. Dimitrova &
Pridham recognise that in cases of seriously defective democracies, such as
Belarus, the EU has little recourse but to wait for internal or external dy-
namics to trigger political change.?! This cautious and reactive stance stems
in large part from the perception of EU membership as the ultimate goal
of integration,’” which provides the strongest leverage for enforcing demo-
cratic reforms. In the absence of such incentives, the capacity of the Union
to pursue meaningful democratic transformation is reduced. In this sense,
effectiveness of the EU in advancing democracy appears closely linked to the
prospect of membership.*> Consequently, countries led by openly authori-
tarian or strongly nationalist regimes, which have no aspiration to join the

Union, pose a challenge to the EU.*

In general, global efforts to protect and maintain democracy have encoun-
tered increasing adversity. As emphasised by Haggard & Kaufman, since the
mid-2000s autocratic states, most notably China and Russia, have gained
prominence on the international stage. These powers have actively supported
the resilience of authoritarian regimes elsewhere, thereby complicating the
broader democratic environment and diminishing the universality of liberal
democratic norms.?® In line with this, Kazharski & Macalov4 add that Rus-
sia has sought to provide alternative interpretations of Western concepts,
adapting them to its own political framework before re-exporting them to

external audiences.*® This practice represents a conscious effort to contest the

31  Dimitrova — Pridham 2004, p. 108.
32 Dimitrova — Pridham 2004, p. 95; Meunier — Vachudova 2018, p. 1637.

33 Kazhparski — Macalovd 2020, p. 251; Meunier — Vachudova 2018, p. 1637; Dimitrova —
Pridham 2004, p. 98. EU institutions seem largely ineffective in addressing the erosion
of the rule of law among member states. In contrast, the European Court of Justice has
emer%ed as the most effective actor in upholding the rule of law and protecting constitu-
tional democracy. See EU:n keinot oikeusvaltioperiaatteen suojelemiseksi.

34  Dimitrova — Pridham 2004, p. 108.
35  Haggard — Kaufman 2021, p. 39.

36  Kazharski — Macalovd 2020, p. 237; Huntington 1996, p. 142.
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ideological dominance of the West. At times, Russia has even directly chal-

lenged the West under the banner of its own alternative ideologies.?”

This discursive strategy of Russia is further maintained by its ambiguous
positioning with regard to Europe and the West more broadly. The Kremlin
has deliberately sustained flexibility by employing rhetoric that situates Rus-
sia simultaneously “with, within, and against the West™*®. Such ambiguity
enables Russia to adjust its stance depending on political circumstances.
Historically, under Mikhail Gorbachev and Boris Yeltsin, there was a pro-
nounced political will to position Russia within Europe rather than outside
it, and to bridge the divide between East and West. These efforts included
ratification of the European Convention on Human Rights in 1998 and
aspiration to be recognised as part of a broader European community.”
However, as Kazharski & Macalovd note, once the political and identity
costs of openly rejecting Western norms grew too high, the Kremlin adopted
a subtler strategy: instead of direct repudiation, it engaged in subversion and

dilution of the very notion of democracy.®’

37  Kazharski — Macalovd 2020, pp. 237-238.
38 Kazharski — Macalovd 2020, p. 244.

39  NufSberger 2019, pp. 158-159. See also Neumann 2017, pp. 88—89. In September 2022,

ussia ceased to_be a member of the Council of Europe and a party to the European

Convention on Human Rights. See Council of Europe resolution on the cessation o

the membershi{g1 of the Russian Federation to the Council of Europe; European Court

of Human Rights resolution on the consequences of the cessation of membership o

the Russian Federation to the Council of Europe in light of Article 58 of the European
Convention on Human Rights.

40  Kazharski — Macalovd 2020, p. 244.



Tiia Hautaniemi: Contesting the past in a time of democratic backsliding 19

4 National identity and great power status of Russia

National identity, as defined by Fukuyama, is grounded in a collective belief
in the legitimacy of a political system within a country, regardless of whether
that system is democratic or not. It may be embedded in the formal struc-
tures of law and institutions that regulate the organisation of society, but its
scope extends far beyond the legal framework. National identity also covers
cultural and value-oriented aspects. It includes the narratives that citizens
construct about themselves: their origins, celebrations, shared historical
memories and the criteria for genuine membership within the community.*!
In this respect, national identity is a legal and constitutional construct, as

well as a social phenomenon that gives a community cohesion and purpose.

In 1993, shortly after the collapse of the communist regime, Russia had a
relatively open political system.** The early post-Soviet leadership, compris-
ing figures from the former party and state administration, embraced ele-
ments of liberal and democratic ideals and embarked on reforms aimed at
building a new Russia.* During this period, distancing the country from
the Soviet legacy appeared both politically feasible and socially acceptable to
many Russians. They were driven by the belief that the collapse of the Soviet
Union would lead to a swift transition towards prosperity and democracy.
Western models of governance and economic development were widely

viewed as promises of stability, justice and wealth*

The regime change in Russia was characterised by substantial, though in-
complete, processes of democratisation.” Haggard & Kaufman explain that

factors such as the weakness of the established legislature and inherently

41 Fukuyama 2018, p. 8.

42 Fish M. S. 2006, p. 11. See also Neumann 2017, p. 80.

43 Tatunts — Ponamareva 2021, p. 412. Cf. Casula 2013, p. 10.
44 Sherlock 2011, p. 102.

45 Fish M. S. 2006, p. 13.
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fragile Russian democratic institutions greatly influenced the path toward
democratisation.* Sherlock, however, stresses a different dimension, namely
the political chaos and severe economic hardship, which eroded public con-
fidence in the prospect of a prosperous and democratic future.” When Vlad-
imir Putin assumed the presidency in March 2000, Russian society was still
divided over the legacy of the Soviet era, especially regarding the contested
memory of Stalinism. During his first term, Putin focused on reforming the
foreign policy agenda and reducing the economic and political disorder the

state had inherited from the preceding decade.®

Notably, Putin’s regime does not adhere to any specific ideology.*” The Rus-
sian Constitution explicitly prohibits proclaiming any official state ideol-
ogy or imposing it as obligatory.”® Nevertheless, from the beginning of his
presidency, Putin advanced a political philosophy centred on the concept of
“sovereign, and just, democracy for Russia”. Between 2006 and 2007, this
perception was introduced and developed as “sovereign democracy”, a for-
mulation combining elements of sovereignty with a minimalist and distinct-
ly Russian interpretation of democracy. Sovereignty was understood as inde-
pendence and non-interference of external powers, whereas democracy was
contrasted with Western liberal democratic models.”' To a certain degree,
this perspective aligns with the conventional understanding of sovereignty,
which entails a state’s authority to govern its population free from outside

influence. Yet, it also aims to protect the sovereignty of Russia against other

46 Haggard — Kaufman 2021, pp. 29, 34.

47 Sherlock 2011, p. 102.

48 Sherlock 2011, p. 94; Stoner 2024b, p. 459.

49 Laruelle 2020, p. 348. Cf. Kiryukhin — Shcherbak 2022, pp. 22-28.
50 Art. 13, paragraph 2 of the Constitution of the Russian Federation.

51  Kortukov 2020, p. 82. The concept of “sovereign democracy” originated from the texts
and speeches of Viadislav Surkov. Although the term itself was short-lived, the political
practices and ideas it encomopassed remained central to the discourse during Putin’s presi-

encies, especiallﬁ after 2004, and continued to shape policies under President Medve-
ev. Eventually, the term fell out of use, officially abandoned by the regime and deemed
ggsolete by President Medvedev. See Casula 20{’), pp- 3—4. Sée also Kortukov 2020, p.
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states and transnational entities such as companies and non-governmental
organisations. Additionally, defending sovereignty involves active participa-
tion in international affairs and preventing other states from establishing

dominance in cultural, economic or political spheres globally.>*

Regardless how the political regime is defined, the existence of Russia as a
free society within a sovereign state is dependent on the presence of a strong
and well-coordinated central government. Within its governmental struc-
ture, a president functions as the central pillar who ensures the integrity of
the constitution and upholds the principle of separation of powers.” There-
fore in alignment with Russian sovereign democracy, several measures intro-
duced during Putin’s first term, such as tightening the state control over the
media, were justified as necessary steps for centralising the state power and

enforcing the rule of law.**

By the end of the second presidential term of Putin, this development of
sovereign democracy had culminated in the establishment of a hybrid re-
gime. While selectively conforming to Western democratic standards, it
simultaneously employed the concept of managed democracy to control
political competition.”® This model enabled the regime to evade democratic
accountability while maintaining the outward appearance of democratic
procedures. The fundamental components of Putin’s managed democracy
included a strong presidential system, state-controlled public media and
strict control over elections.’® According to the Kremlin and experts closely
associated with it, managed democracy was presented in response to the sys-

tem in which Putin prioritised political stability and economic reforms for

52 Kortukov 2020, p. 89.

53  Kortukov 2020, p. 92; Surkov 2008, p. 13.
54  Kortukov 2020, p. 88.

55 Kazharski — Macalovd 2020, p. 243.

56  Kortukov 2020, p. 88; Tsygankov — Parker 2015, p. 80.
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recovering from the negative legacy of the 1990s.”

As Neumann summarises, managed democracy and sovereign democracy
stress the centrality of a strong state as the guarantor of governance. He
points out that this Russian model contrasts sharply with the liberal tradi-
tions, which emphasise minimising state intervention and constraining
power through law. In Putin’s approach, the state is seen as the ultimate ar-
biter of authority, with law functioning as an instrument of executive power
rather than a limitation upon it. Society is thus treated as an entity to be
managed and directed, not allowed autonomy — a stance that directly op-

poses the liberal idea of limited government and indirect governance.*®

While Putin’s early regime was marked by a pragmatic and non-ideological
stance, this changed following his return to the presidency in 2012. Schol-
ars such as Laruelle, Neumann and Kiryukhin & Shcherbak notice that the
regime evolved towards a more explicitly ideological orientation.”® Laruelle
identifies three main shifts in this respect. First, the regime adopted a more
structured and content-driven approach, which was based largely on a cel-
ebration of Russian greatness, anti-Western and anti-liberal sentiments and
the infallibility of Russian and Soviet leaders. Second, repression against
liberal opposition deepened, accompanied by a wave of selectively enforced
laws designed to suppress dissent and regulate public behaviour. Third,
within the regime, the state-backed ideology remained vague. It centred on
Soviet nostalgia and a state-centric vision of Russia, that allowed for a broad,
albeit tightly managed historical narrative.®” Taken to the global level, this
ideological orientation aligns with self-perception of Russia as a great power,
to the one that distinguishes itself from the West not only through political

practice but also through competing narratives of history and authority.

57 Isygankov — Parker 2015, p. 80.
58  Neumann 2008, p. 146.
59 SLSa;’éthle 2020, p. 349; Kiryukhin — Shcherbak 2022, p. 30. See also Neumann 2017, pp.

60  Laruelle 2020, p. 349. See also Koposov 2022, p. 284.
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The great power status can be examined by utilising the polarity theory of
international relations. The polarity theory posits that the determination

of a state’s status as a great power is contingent upon the systemic structure
of the international system: bipolar, unipolar or multipolar. In a unipolar
or bipolar system, established great powers tend to limit the foreign policy
options available to emerging powers. The Cold War period exemplifies a
bipolar order, in which the Soviet Union stood alongside the United States
as one of two superpowers. Both countries possessed significant military,
economic and political capacities, as well as substantial ideological influence

across large parts of the world.®!

Nevertheless, the position of Russia became more problematic after the col-
lapse of communism. As S¢epanovi¢ and other researchers claim, post-Soviet
Russia sought to portray itself as a “normal great power”, aspiring to gain
recognition for its values and institutions, specifically from Western counter-
parts.®* Although Russia retained considerable military and material resourc-
es, Neumann argues that its governance model limited its credibility as an
equal partner to the leading liberal democracies of Europe and the United
States.®® Efforts to “make Russia strong again” often relied on an outdated
understanding of strength, which prioritised raw power and sovereignty,
while the international order increasingly associated legitimacy with liberal

democratic institutions and economic openness.*

In a multipolar system, the logic of great power status operates under dif-
ferent premises than in a bipolar or unipolar order. Emerging powers may
enhance their international standing by employing mechanisms of balance
of power, most notably through the formation of regional partnerships, the

diversification of spheres of influence and the cultivation of alternative in-

61  Birinci — Sucu — Safranchuk 2021, p. 520.

62 géfg%navif' 2024, pp. 81-82. See also Morozov — Rumelili 2012, p. 40; Neumann 2008,
p- 129.

63 Neumann 2008, p. 147.

64  Neumann 2008, p. 148.
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stitutional frameworks that challenge existing hegemonic structures.®> The
aspiration for recognition as a great power is not unique to Russia. Identity
politics, in this sense, represents a broader phenomenon whereby nation-
states seck external validation from the international community as a means
of affirming both their historical legacies and contemporary ambitions. A
prominent example is China under Xi Jinping, where the discourse of the
“century of humiliation” has been used to draw attention to alleged attempts
by external actors, including the United States and Japan, to impede China’s

return to great power status it historically held for millennia.*

Since the onset of American unipolarity in the aftermath of the collapse of
Soviet Union in 1991, China has sought to counterbalance US dominance
by forging a strategic partnership with Russia. This partnership has served
two principal aims: first, to resist what Beijing views as US unilateralism
and hegemonism in global affairs, and second, to advance a vision of a mul-
tipolar order that it characterises as “more reasonable and fairer”.%” Despite
differences in their political systems and cultures, Russia and China share a
commonality as revisionist powers dissatisfied with the post—Cold War in-
ternational order. Consequently, their interests overlap on a systemic level,
particularly in seeking to curtail American hegemony and establish a mul-
tipolar world order, which involves greater plurality and redistribution of

power among major states.*®

From the beginning of his presidency in 2000, Putin has sought to so-
lidify the position of Russia as a sovereign great power within a multipolar
world.”” This ambition has been codified in key strategic documents, most

notably the Concept of the Foreign Policy of the Russian Federation. It

65 Birinci — Sucu — Safranchuk 2021, p. 519.

66 Fukuyama 2018, p. 6; Yu 2020, p. 243.

67  Yit2020, pp. 245-246. See also Huntington 1996, pp. 242-243.

68 21(%12}5023, p. 396. For an analysis of Russia’s stance on global leadership, see Stoner

69 Stoner 2024b, p. 459; Birinci — Sucu — Safranchuk 2021, p. 520.
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defines the global position of Russia by its vast resources, permanent mem-
bership in the United Nations Security Council, participation in key inter-
national organisations and its historical role as the successor to the Soviet
Union. The policy highlights the contributions of Russia to the victory in
World War II, which shaped international relations, and asserts its role as
a sovereign centre of global development. As stated in the Concept, Russia
is committed to maintain the global balance of power, foster a multipolar
international system and promote peaceful and progressive development

worldwide.”®

However, as S¢epanovié¢ and Neumann have noted, when attempts to use
soft power strategies have fallen short, Russia has resorted to confrontational
tactics. Military interventions, and even wars in countries such as Georgia
and Ukraine, illustrate this turn to hard power. These actions have drawn
condemnation from other great powers for destabilising the European secu-
rity order and contributed to the resurgence of conflict on the continent.”
Séepanovi¢ argues that such aggressive tactics have rather damaged than en-
hanced Russia’s great power credentials by producing consequences such as
diplomatic isolation, the erosion of global soft power and exposure of mili-

tary vulnerabilities despite the show of strength.”

Confronted with deteriorating relations with the West and the simultaneous
rise of China as a potential superpower, contemporary Russia has increas-
ingly turned towards the East.”? This strategic reorientation is evident in
President Putin’s 2024 inauguration speech, in which he reaffirmed the com-
mitment of Russia to build a multipolar world and an equitable, indivisible

security system in collaboration with partners in Eurasian integration and

70 5™ provision of the Concept of the Foreign Policy of the Russian Federation.

71 Sc’epanovic’ 2024, p. 82; Neumann 2008, p. 145. For an assessment of how Russia’s inva-
sion of Ukraine has undermined its ability to act as a balancing power, see Kriz, 2023.

72 Séepanovic 2024, p. 90.

73 Birinci — Sucu — S&Eﬁanc/au/e 2021, p. 518. For further details on regional foreign golicies
of Russia, see the chapter “V. Regional tracks of the foreign policy of the Russian Federa-
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other sovereign development centres.”* In line with this vision, Russia has
actively sought to strengthen its ties with the Global South by revitalising
Soviet-era partnerships, and forging new alliances in regions such as Latin
America.” Through military cooperation and diplomatic achievements, Pu-
tin’s Russia has sought to reinforce its presence and maintain the appearance
of great power status beyond the European sphere. At the same time, Mos-
cow has kept pragmatic ties with traditional Western allies such as Turkey
and Israel in the Middle East.”® According to Birinci, Sucu & Safranchuk
and Stoner, the external partnerships cultivated during the presidency of Pu-
tin provide Russia an opportunity to strengthen its position as a great power
within a multipolar world order and to make use of these ties in its interac-

tions with the West.””

Considered as a whole, the status of Russia as a great power is a concept that
comprises both tangible and intangible dimensions. Within Russian political
discourse, great power status is frequently associated with concrete mark-

ers of capability: the sheer size of its territory, its vast natural resources and
military strength. Yet, great power status also carries an important intangible
dimension, which is rooted in identity, perception and historical continuity.
From this perspective, the self-image of Russian as a great power derives not
only from present-day capabilities but also from sustaining a historical con-
tinuum that ties imperial Russia, the Soviet Union and Russia to a long and

often ambivalent relationship with the Western world.”

In general, the construction and maintenance of national identity are closely

74 The Kremlin 7.5.2024.

75 Stoner 2024a, p. 12.

76 Birinci — Sucu — Safranchuk 2021, pp. 526-527.

77 Stoner 2024a, p. 14; Birinci — Sucu — Safranchuk 2021, pp. 526-527.

78  Birinci — Sucu — Safranchuk 2021, p. 518. See also Neumann 2017, p. 89.
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intertwined with elements of public remembering and forgetting.”” This re-
construction of the past and engagement with collective memory can occur
through diverse channels, ranging from education and public commemora-
tions to official discourse and legislation.®® Each of these arenas offers states
opportunities to emphasise certain historical episodes, while diminishing or
even silencing others. In Eastern Europe and Russia, memory politics and
memory laws in particular have become central instruments in consolidating

preferred interpretations of history.

79  Malinova 2021, p. 1004; Verovsek 2020, pp. 218-219.

80  Tatunts — Ponamareva 2021, p. 414. See also Winter 2006, pp. 67-69.
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5 Memory politics and memory laws

Through memory, individuals and nations construct collective identities
around historical ruptures such as wars, revolutions and shifts in political
order.®! In Russia and large parts of Europe, the transformation that follo-
wed the collapse of the communist regimes in 1989 did not merely entail
institutional reform or economic liberalisation, rather it also required socie-
ties to re-evaluate their collective pasts and redefine their political identities.
In Western Europe, the dominant historical consciousness continued to
revolve around the defeat of fascism in 1945 and the atrocities of the Holo-
caust. These events served as the normative foundation of postwar European
integration, human rights discourse and liberal democracy.®* Institutions
such as the EU, the Council of Europe and the European Court of Human
Rights embody postwar commitment to human rights and the rule of law.®
The violent 20th century history of Europe necessitated the creation of in-
stitutions capable to prevent future atrocities and protect individuals from
state oppression. In addition, over the decades that followed, these ideas
were reinforced through memorialisation practices, such as monuments
and museums, which sought both to preserve the memory of 1945 and to
transmit its lessons to future generations. The Holocaust is regarded as the
moral foundation of European identity. Verovsek suggests that it serves as a
symbolic entry requirement for states seeking membership in the European

community of liberal democracies.®*

Across Central and Eastern Europe, the politics of memory evolved in an

almost opposite direction from that of Western Europe. Although 1945 rep-

81  Winter 2006, p. 54; Verovsek 2021, p. 843. On individual and collective memory in rela-
tion to historical ruptures such as World War II, and on how the past serves as aresource
for political transformation in this context, see Verovsek 2020.

82  Verovsek 2021, p. 842.

83  Verovsek 2021, p. 845. For detailed provisions on democracy and human rights within
these legal instruments, see Art. 2 of the Treaty on European Union (SopS™102/1994,
consolidated version [2016] O] C 202/13); Art. 3 of the Statute of the Council of Eu-
rope éSo;S 21/1989); Preambleé & Art. 1 of the European Convention on Human Rights
(SopS 18/1990).

84  Verovsek 2021, pp. 845-846.
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resents a historical turning point on both sides of the continent, its meaning
differs profoundly. For Central and Eastern European societies, the end of
World War II did not bring liberation and freedom but marked a transition
to Soviet occupation. For them, the postwar period was characterised by re-
newed repression and a loss of autonomy. Only the year 1989 signifies libe-
ration from Soviet domination and the restoration of national sovereignty.*
The fall of communism, therefore, holds a central position in the collective
memory of the region. Yet, this memory is not free from tension. The diver-
gent narratives continue to influence political life and define how nations

approach democracy and sovereignty.

In the 1980s and 1990s, Europe saw a rise of memory laws, that is, legis-
lative measures which promote or enforce a state’s official interpretation of
past events. These laws were particularly concerned with fostering a transna-
tional and universal remembrance of the Holocaust and framing memories
of World War II as a cornerstone for overcoming the nationalist ideologies
that led to the war.®® In Western Europe, such legislation sought to honour
victims of state-committed crimes and advance the values of democracy and
respect for human rights. Similar initiatives later appeared in parts of Eas-
tern Europe, where memory laws likewise aimed to protect the dignity of

victims and facilitate a moral reckoning with the past.”

In post-Soviet Russia, the early approach to memory politics incorporated
Western ideas, but took on a distinctly national tone. Boris Yeltsin was the
first directly elected president of Russia who served after the collapse of the
Soviet Union. He initially adopted memory politics inspired by the West,
which blended Holocaust commemoration with anti-communism.* Howe-

ver, during his administration from 1991 to 1999, such remembrance re-

85  Verovsek 2021, pp. 842, 846.

86  Malinova 2021, p. 1002. See also Fish E. 2021, p. 326; Belavusau — Gliszczyriska-Grabias
2020, p. 337.

87  Koposov 2022, p. 285.

88  Koposov 2022, p. 283.
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mained cautious, as the new Russian state sought to balance openness about
the Soviet past with sensitivity to public nostalgia for the Soviet Union and

the Great Patriotic War.®

In response to wartime achievements of the Soviet Union and the importan-
ce of positive representations of the Great Patriotic War, President Dmitry
Medvedev, holding office in 2008-2012, took decisive action. In 2009, he
established the Presidential Commission to Counter Attempts to Falsify
History to the Detriment of Russia’s Interests to safeguard Russia’s dominant
memory of the war. The commission was tasked with defending the official
version of history and combating domestic and foreign "falsifiers” regarding
the Soviet victory in World War I1.” This initiative represented the institu-
tionalisation of historical memory as a matter of state security and national

pride.

After Medvedev’s presidency, memory politics became even more central.
President Putin, from his second term 2012 onwards, crafted a cohesive
national narrative that glorifies the Great Patriotic War as a heroic chapter
in modern history of Russia. As stated by Koposov, the myth of the Great
Patriotic War rests on the assertion that the triumph of the Soviet Union
over fascism was momentous and overshadows any negative aspects. Conse-
quently, compared to the atrocities committed by other states, these darker
aspects of Soviet rule are deemed historically inevitable and therefore of
minor significance. This, in turn, strengthens a non-negotiable pride in the

past of Russia.”

The emphasis on the heroic interpretation has been further institutionalised
through the 2020 amendments to the Russian Constitution. These declare

that Russia “honours the memory of the defenders of the Fatherland” and

89  Koposov 2022, p. 285. In Russia, World War II is primarily regarded as the Great Patri-
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90 Fish E. 2021, pp. 327-328; Sherlock 2011, p. 104.
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commits to “protecting historical truth”.”? By incorporating the defence of
historical memory into constitutional law, the Kremlin has turned remem-
brance into a tool of national identity and political legitimacy. Furthermore,
the 2020 amendments confirmed that Russia is the state successor of the
Soviet Union.”® Lauri Milksoo clarifies that this constitutional commitment
embraces the legacy of the Soviet Union in a limited manner. As it focuses
on heroic aspects of strength and glory, Russia seems reluctant to accept the
negative aspects of Soviet history. He also addresses the interchangeable use
of the concepts of state succession and state continuity in the Constitution.
The ambiguous use of both concepts enables Russia to strategically portray
itself as the continuation of the Soviet Union when beneficial, and, con-
versely, claim to be a state successor when detrimental. When represented as
a state successor, the discontinuity of certain Soviet obligations or respon-
sibilities do not reach Russia.”* This is practical, especially when external
environment, mainly the post-communist states in Europe, have expressed
highly politicised criticism of the Soviet past regarding the period of World

War II and the Soviet victory.”

In Eastern Europe, the process of joining the EU has had a strong impact
on memory politics.” The political and cultural frontiers of the Union ex-
panded eastward when the first post-communist states acceded the EU in
2004.” Since the 1990s, and particularly in the 2000s, the EU has actively

92 Art. 67", paragraph 3 of the Constitution of the Russian Federation.

93 Art. 67!, paragraph 1 of the Constitution of the Russian Federation. The exact expres-
sion in the article prescribes Russian to be “the legal successor of the Union of SSR with-
in its territory, and a legal successor (legal continuator) of the Union of SSR as regards
membership in international organisations and their bodies, Fartlapatlon in interna-
tional treaties, and as regards obligations of the Union of SSR tforeseen by international
treaties and its active assets outside the territory of the Russian Federation”.

94 Miilksoo L. 2021, pp. 83-85. In general, it has been claimed that the historical policy of
modern Russia appears defensive and reactive, with power elites showing little readiness
for critically examining the past and acknowledging shared responsibility for historical
tragedies. See Tatunts © Pondmareva 2021, p. 416,

95 Sherlock 2011, p. 103.
96  Baranowska — Castellanos-Jankiewicz 2020, p. 97.

97 On the enlargement of the Union, see Fact Sheets on the European Union.
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promoted a memory law approach which centres on prohibiting Holocaust
denial and the denial of crimes against humanity.”® Through the process of
European integration, these memory policies centred on Holocaust gradual-

ly extended into the eastern member states.

However, as Baranowska & Castellanos-Jankiewicz note, the new member
states adapted the EU memory norms in ways that reflect their own histo-
rical experiences and political priorities.”” Maria Milksoo strengthens this
observation by pointing out that Eastern European nations have asserted
their right to remember and interpret the events of World War II according
to their own narratives with greater determination. Countries such as Poland
and the Baltic states have sought to draw attention to Eastern European
experiences during World War II. Through their foreign policies, they aim
to challenge what they perceive as limited focus of Western Europe on the
Holocaust and fascism. Maria Milksoo continues that these states integrate
their perspectives into the broader European historical consciousness and
additionally urge recognition of the crimes of communist regimes as equally

significant.’®

Indeed, Eastern European states, particularly in Central and Baltic Europe,
have developed memory discourses that directly clash with the official nar-
rative of Russia. Their commemorative practices often prioritise the loss of
national sovereignty and the sufferings under the Soviet occupation.'" Furt-
hermore, their stance calls for the EU to exert pressure on Russia to admit
its culpability for the crimes of communist regimes in Eastern Europe and

the Soviet occupation of the Baltic states.'” However, Baranowska & Castel-

98  Koposov 2022, p. 278. See also Malinova 2021, p. 1002.
99  Baranowska — Castellanos-Jankiewicz 2020, pp. 97-98.
100 Milksoo M. 2009, p. 660.

101 Malinova 2021, p. 1002.
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lanos-Jankiewicz argue that this process of post-Communist states to adapt
EU memory policies in their own way has sometimes hampered the efforts
of the EU to construct a common European historical memory.'” The Eu-
ropean Parliament itself acknowledged this challenge in its 2009 resolution.
It stated that Europe cannot achieve unity unless it develops a mutual un-
derstanding of its history and recognises Nazism, Stalinism and regimes of
fascism and communism as a shared legacy, accompanied by an open and
honest discussion of their crimes. Verovsek stresses that although there is an
attempt to establish a European memory culture, this does not necessarily

imply the exclusion of national or local forms of remembrance.'*

When nationalist leaders assumed power in Ukraine and Poland, the count-
ries sought to solidify their backing by employing progressively nationalistic
rhetoric. This led to the eruption of memory conflicts within the Russian-
Ukrainian-Polish sphere.'” Memory laws enacted in Russia in 2014, Uk-
raine in 2015 and Poland in 2018 are claimed to promote populist agendas
and prioritise the protection of national narratives over transnational memo-
ry regarding state-committed criminal activities.'” According to Koposov,
the politics of history, including these enactments of memory laws, emerge
as a favoured tool consciously utilised by all three regimes in their political
propaganda endeavours.'” Russia and Ukraine also implemented a series of
punitive laws. Baranowska & Castellanos-Jankiewicz argue that these laws
intend to suppress criticism or reinterpretation of the role of their respective

countries in World War II.1%8
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As Baranowska and Castellanos-Jankiewicz succinctly note, throughout the
2000s, post-communist states have adopted memory laws to further their
political agendas. These state-approved interpretations of historical events
often clash with democratic values by perpetuating official narratives and
using exclusionary tactics.'” Moreover, they suggest that historical memory
has emerged as a crucial factor in the post-communist transition of Eastern
European countries as they grapple with their past. While the 1990s were
marked by a sense of optimism, it has since become evident that the lega-
cies of communism are far more deeply intertwined with national politics
than was previously recognised.'® Consequently, Lauri Milksoo assumes that
the contest over history in public discourse between Russia and Central and

East European governments is likely to persist.!"!
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6 Conclusion

This article has explored the interconnected themes of democracy and its
contemporary challenges, the self-perception of Russia as a great power and
memory politics and memory laws in Central and Eastern Europe as well
as in Russia. The overarching aim has been to gain a deeper understanding
of how history and memory affect political identities and behaviour in the

post-Soviet region.

The global phenomenon of democratic backsliding has attracted both scho-
larly and political attention. This trend is not limited to specific states but
extends to established liberal democracies, including those in Europe. At the
essence of this development is the rise of political leaders who exhibit auto-
cratic tendencies and challenge the liberal democratic order from within. In
this context, the efforts of the EU to support democracy becomes particular-
ly relevant. Yet, the practice of promoting democracy through conditionality
and accession mechanisms has however proven to be limited beyond the
borders of the Union. An approach based on incentives appears less persuasi-

ve for states with no immediate prospect of, or interest in, EU membership.

Close to the borders of the EU lies Russia, which has developed a funda-
mentally different concept of democracy and has sought to refine its own
political model throughout the post-Soviet era. At its core, this development
arises from the ways in which Russia constructs its national identity and
defines its place within the global order. Accordingly, this article explored
how Russia perceives its status as a great power and what are the principal
components of this self-perception. It was found that the self-image of Rus-
sia is deeply rooted on notions of historical continuity and national identity.
The transition from the early post-Soviet concept of “sovereign democracy”
to a more assertive emphasis on the enduring statehood of Russia signals a
broader redefinition of its political identity. This interpretation of history

is primarily constructed and enforced by political leaders, such as President
Putin. The embrace of a multipolar world order serves as a framework for

strengthening Russian sovereignty while positioning it as a counterbalance
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to the West. In this way, the great power identity of Russia functions both as
a foreign policy strategy and as a domestic instrument for legitimising politi-

cal authority.

Beyond Russia, the article also examined the influence of memory politics
and memory laws on historical interpretation within Eastern Europe. The
analysis demonstrates that memory has become a central arena in which
political legitimacy and identity are contested. Across the region, states use
memory laws to regulate historical narratives and delineate the boundaries
of acceptable public discourse regarding the past. In many post-communist
states, such laws tent to promote nationalist historiography which gives pre-
ference to certain historical interpretations at the expense of others. In some
instances, memory laws appear to challenge democratic principles and the

efforts of the EU to foster a shared historical memory, especially of the lega-
cy of World War II.

The approach of Russia differs considerably from that of Europe. Official
narratives surrounding the Great Patriotic War and the glorification of the
Soviet victory exemplify how selective remembrance can be instrumentalised
to consolidate power and construct strategic continuity. By contrast, in Eas-
tern Europe, memory politics and memory laws often serve the purpose of
distinguishing national identities from the Soviet legacy and asserting moral
independence from Russia. Nonetheless, tensions emerge when national me-
mory politics collide with the attempts of the EU to form a shared European

memory culture centred on the Holocaust and universal human rights.

In conclusion, this article finds that memory politics and memory laws may
significantly contribute to historical interpretations and political identities
in the post-Soviet region. They operate both as reflections of the past and as
active tools for constructing the present. In Russia, selective remembrance
strengthens state narratives and legitimises political authority, whereas in
Eastern Europe, memory politics and memory laws often express resistance
to past domination and challenge prevailing interpretations of World War

IT and the Soviet era. Overall, these practices demonstrate how memory can
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function as means of national identity while advancing strategic objectives

in international relations.

Finally, the issues discussed in this article bring forward the question of
whether memory politics and memory laws are compatible with democratic
principles. In the face of a global resurgence of populism and nationalism, it
is equally essential to consider whether memory politics can act as a counter-
vailing force to these developments. Accordingly, further research is needed
to examine the broader implications of memory politics and memory laws,

particularly within the post-Soviet and Eastern European contexts.
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Kaapo Havuluoto

The Pledgee’s Control Power in Portfolio Pledges

This article examines the concept of control power (kontrollivalta) within Finn-
ish property law, focusing on its application to portfolio pledges (salkunpanttaus)
in the book-entry system. The article approaches the topic through doctrinal
legal analysis, systematizing existing concepts and principles of property security
law—particularly the principles of publicity and specification—and reassessing
their role in defining the content and limits of control power. The first research
question concerns how the underlying principles of control power shape its legal
definition. The second question addresses the validity of modern portfolio pledges

based on this notion of control.

The analysis highlights how technological and regulatory developments, such as
the book-entry system and the Financial Collateral Act (11/2004), have trans-
formed the traditional understanding of possession and control in pledges. Port-
folio pledging, often realized as an “automatic release” arrangement, challenges
classical views on the creditor’s control over the pledged assets and the debror’s
right to dispose of them. By critically re-evaluating control power through both
doctrinal principles and contractual autonomy, the article proposes a broad yet
precise definition that accommodates modern financial arrangements without
undermining legal certainty.

Ultimately, the article concludes that a flexible interpretation of control power—
one that respects the principles of publicity and specification while allowing
negotiated allocation of rights—best supports the functionality and validity of
portfolio pledges in contemporary secured transactions.
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Pantinsaajan kontrollivalta salkunpanttauksessa

Hakusanat: panttioikeus, kontrollivalta, salkunpanttaus

1 Johdanto

1.1 Taustaa

Panttioikeus esineoikeutena on ytimessain esineiden vakuuskiyttoon liiteyvi
oikeus. Nykyaikainen lihestymistapa panttioikeuteen on ajatella sen kohdis-
tuvan johonkin oikeuteen, esimerkiksi esineeseen kohdistuvaan omistusoike-
uteen. Tdma ajattelutapa avaa mahdollisuuksia panttaukselle, silld ldhtékoh-
taisesti mikd tahansa varallisuusoikeus voi tulla pantatuksi. Samaan aikaan
panttioikeuden on kuitenkin pysyttivd riittdvin tdsmillisend, jolloin sen
perusteella voidaan luotettavasti perustaa oikeuksia, jotka aikaansaavat sivul-
lissitovuuden ja luovat velkojalle varmuutta jirjestelyn suhteen.! Tdmi ajat-
telutavan muutos nikyy esimerkiksi arvopaperikokonaisuuden panttaamista,
eli salkunpanttausta koskevana muutoksena tietyn arvoesineen panttauksesta
osuus- tai saamisoikeuden panttaamiseen. Panttioikeudellisen ajattelutavan
muutos vaikuttaa my6s sen pohjalta muodostuviin suhteisiin pantinsaajan
ja pantinantajan vililld sekd pantinsaajan suhteeseen sivullisiin. Ajattelutavan
muutoksen lisiksi teknologiset harppaukset erilaisten kirjaamismenettelyjen
ja sdilytystapojen my6td muuttavat nditd suhteita. Erityisesti sihkdinen raha
ja useiden arvopaperien muutos arvo-osuuksiksi ovat tuoneet sekd haastei-
ta ettd mahdollisuuksia erilaisille rahoitusjirjestelyille.? Ylipddtdin erilaisiin
panttausjirjestelyihin suhtautuminen voidaan nihdi olevan muutoksessa

uudenlaisen siviilioikeudellisen lihestymistavan myotd, joka nikyy etenkin

1 Tépora — Kaisto — Hakkola 2016, s. 43.

2 Ks. Koulu 1994, s. 179-182.
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EU-oikeudessa.?

Muuttuvat olosuhteet sekid uudet lihestymistavat esinevakuusoikeutta koh-
taan vaativat esineoikeudellisten yleisten oppien terdvoittimistd ja uudenlais-
ta kisitteiden hahmottamista niiden pohjalta, jotta esineoikeus pystyy vas-
taamaan tehokkaasti panttausta koskeviin kysymyksiin. Niihin haasteisiin
vastaavat erilaiset hahmotelmat esineoikeudellisten periaatteiden ilmentymis-
td nykyaikaisissa rahoitusjirjestelyissi. Esimerkiksi pantinsaajan mairaamis-
valtaa kuvaavan kontrollivallan avulla tillaisten jirjestelyjen kestivyys yleisid

oppeja vasten tulee sujuvammaksi.

1.2 Tutkimuskysymykset, aiheen rajaus, tyon rakenne ja metodit

Artikkeli keskittyy esineoikeudellisten yleisten oppien perusteella miiritellyn
kontrollivallan kisitteen tarkasteluun ja uudelleenmairittelyyn suhteessa sal-
kunpanttaukseen. Ensimmiisend tutkimuskysymyksend on, miten kontrol-
livallan taustalla olevat periaatteet vaikuttavat kyseisen kisitteen sisdltoon ja
midritelmdin. Toisena kysymykseni tarkastellaan modernin salkunpanttauk-
sen panttioikeudellista pitevyyttd kontrollivallan nojalla. Tutkielman tarkoi-
tuksena on pantinsaajan kontrollivallan kriittinen tarkastelu ja uudelleenmai-

rittely sekd kontrollivallan toteutumisen tutkiminen salkunpanttauksessa.

Aihe on rajattu koskemaan oikeushenkiloiden vilisid panttausjirjestelyitd ja
nimenomaisesti salkunpanttausta arvo-osuusjirjestelmissi siten, ettd panti-
nantaja voi kiydi kauppaa arvo-osuuksilla panttauksen ollessa voimassa. T4s-
td jirjestelystd on kiytetty myds nimitystd automaattinen vapauttaminen.*
Tidd jirjestelyd Kisitellddn Teporan ja Koulun kontrollivallan Kkisitteen va-
lossa, ja tarkoitus on tarkastella sitd, miten kisitteen sisillon voisi hahmottaa

salkunpanttauksessa.’

3 Ks. Juutilainen 2023, s. 1046, instrumentalistisesta rationaliteetista.
4 Ks. Nise - Tepora 2020, s. 904, automaattisen vapauttamisen mairitelmasti.

5  Ks. Tepora 2005, s. 37 salkunpanttauksen hahmottamisesta.
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Rakenteellisesti artikkeli on jaoteltu siten, ettd aluksi kisitelldin modernia
salkunpanttausta. Tamin jilkeen siirrytddn kontrollivallan kisitteen tarkas-
teluun yleisten oppien ja oikeuskirjallisuuden valossa. Lopuksi modernia
salkunpanttausta tarkastellaan suhteessa kontrollivaltaan automaattisena va-
pauttamisjirjestelyni ja artikkeli paitetddn johtopadtoksiin timdn yhdistel-

min toimivuudesta.

Artikkelin tutkimusmetodina on lainoppi. Teoreettisen lainopin tarjoamal-
la metodiikalla artikkelissa on tarkoitus systematisoida oikeuskirjallisuudessa
luotuja esineoikeudellisia kisitteitd ja niiden sisilt6d.° Systematisointia teh-
dddn lainsadddnnon esitéiden seki oikeuskirjallisuuden pohjalta yksilointi- ja
julkisuusperiaatteen avulla seki tarkastelemalla tutkittavia kisitteitd teoreet-
tisessa salkunpanttauksen tilanteessa. My6s kiytinnon lainoppia kiytetddn
etenkin arvo-osuustilejd ja arvo-osuusjirjestelmin kirjaamismenettelyd kos-
kevia sddnnoksid tulkittaessa sekd salkunpanttausta ja kontrollivaltaa yhdessi

kisiteltiessa.

6 Aarnio 1989, s. 288.
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2 Salkunpanttaus arvo-osuuksilla

2.1 Moderni salkunpanttaus

Salkunpanttaus mielletddn perinteisesti fyysisen arvopaperikokonaisuuden
panttauksena. Talloin julkivarmistuskeinona voi arvopaperikokonaisuudes-
ta riippuen toimia traditio tai denuntiaatio’. Nykyaikaiset sihkoiset jdrjes-
telmidt ovat kuitenkin mahdollistaneet ensinnikin arvopapereiden kisitte-
lemisen sihkoisind arvo-osuuksina sekd niiden panttaamisen kirjaamisena.
Arvo-osuusjirjestelmistd ja selvitystoiminnasta annetun lain (348/2017) 3
§:n mukaan arvo-osuuksiksi luetaan arvopaperimarkkinalain (747/2012)
2:1:ssd mainitut osakkeet, osuudet sekd muut oikeudet ja sijoituspalvelulain
(747/2012) 1:14:ssd tarkoitettu muu rahoitusviline ja siihen rinnastettava
oikeus tai muu arvopaperi, joka on liitetty arvo-osuusjirjestelmain. Arvo-
osuuden miiritelmi on siis varsin laaja, mutta typistetysti silld tarkoitetaan
arvo-osuusjirjestelmdin liitettyd osuus- tai saamisoikeutta eli yksinkertaisesti
sihkoistettyd arvopaperia®. Salkunpanttaus arvo-osuuksilla tarkoittaakin tissd
kontekstissa siis edelld mainituista arvo-osuuksista koostuvan yhdistelmin tai
kokonaisuuden panttausta sihkoisessd jdrjestelmissd. Salkunpanttaus arvo-
osuuksilla kisittdd perinteisten arvopaperien tapaan useita erilaisia jirjeste-
lyitd. Salkunpanttauksen kohteena arvo-osuusjirjestelmissi on kuitenkin
lain arvo-osuustileistd 827/1991 6 §:n (ATL) ATL 6 $:n (arvo-osuustililaki
827/1991) mukaisesti koko arvo-osuustili. Euroclear tismentii vield, salk-
kuun kytketty hoitotili tulee olla mukana jirjestelyssi.” Salkunpanttaukses-
sa arvo-osuusjirjestelmissd huomioon voidaankin ottaa muun muassa tililla
jo olevat arvo-osuudet, niiden tilalle tulevat uudet arvo-osuudet sekd niille

kertyvit tuotot'®. Arvopapereista poiketen panttaustapa on arvo-osuuksilla

7 Tammi-Salminen 2015, s. 271-278. Olennaista on huomioida arvopaperien panttauk-
sen moninajset julkivarmistustavat aina suorasta hallinnan siirrosta juoksevaa velkakirjaa
koskevaan ilmoitusmenettelyyn.

8  Ks. Tammi-Salminen 2015, s.192, arvo-osuuden miiritelmisti.
9  Ks. Euroclear Finland 2016, s. 57, jossa hoitotililli tarkoitetaan arvo-osuustiliin liitdn-
niistd pankkitilid.

10 Ks. Tépora 2005, s. 37, jossa lueteltu mahdollisia huomioon otettavia saamisia ja osuus-
oikeuksia, jotka voidaan huomioida salkunpanttauksessa.
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kirjaaminen, jolloin salkunpanttausta arvo-osuuksilla on tutkittava myos sen

omassa kirjaamisjirjestelméssidn.
2.2 Arvo-osuusjirjestelmin kirjaamismnettely salkunpanttauksessa

Arvo-osuusjirjestelmi koostuu arvo-osuustileistd sekd niihin liittyvistd lu-
etteloista'’. Arvo-osuusjirjestelmd muutti voimaan tullessaan arvopaperien
vaihdannan perusteita, silld toisin kuin arvopaperien osalta, arvo-osuuksien
osalta oikeudenhaltijan asema ei riipu arvopaperin hallinnasta, vaan arvo-
osuusjirjestelmain tehdysti kirjauksesta'?. Itsessddn arvo-osuusjirjestelmid
ja siind tapahtuvaa kirjausmenettelyd hahmoteltaessa lainsddtdja on toden-
nut, ettei tarkoituksena ole luoda kiinteistokiinnityksen kaltaista kirjaamis-
jarjestelmad."” Tdmin pohjalta arvo-osuustilin panttausta on lainsidtijin
nikokulmasta kohdeltu koko arvo-osuustilida koskevana panttauksena ja
ATL 6 § 1 momentti vahvistaa timin nikemyksen. ATL 6 § 2 momentti
taasen nostaa esiin kirjaukseen vaadittavat tiedot. Euroclear nostaa kirjaami-

seen liittyvissd ohjeissaan esiin myos panttaussitoumuksesta saatavat tiedot.'

Pantin vapauttaminen toteutetaan oikeuden kirjaamisen vastinparina arvo-
osuustilid koskevan kirjauksen poistamista jirjestelmistd. Pantinantaja tarvit-
see tihdn pantinsaajan suostumuksen ATL 10 §:n mukaisesti. Pantinantaja
ei voi siis yksin disponoida panttikohteesta, vaan tarvitsee sithen pantinsaajan
mydtivaikutusta. Euroclear tdismentdd timén suostumuksen rajoja toteamalla
ohjeissaan, ettd pantinsaajan suostumuksella pantatuilla arvo-osuuksilla voi-
daan kiydi kauppaa. Kirjaamismenettelyn ja salkunpanttauksen suhteessa on

tarpeen huomioida my®6s se, ettd pantatulta arvo-osuustililtd siirretyt arvo-

11 Tammi-Salminen 2015, s. 194.
12 Koulu 1992, s. 477.

13 Ks. HE 104/1990 vp, s. 56. Aryo-osuusjirjestelmii luotaessa on haluteu viletyi kiinteis-
tékiinnit){sjiirjestelmzin kaltaiselta kaksoisvelkakirjajirjestelyltd sekd arvo-osuusrekisteri-
en iaii;jil e il(n_nettavalta valtuudelta ratkoa keskiniista etudikeuasemaa koskevia kirjaa-
mishakemuksia.

14 Ks. Euroclear Finland 2016 s. 57, jossa panttaussitoumuksen merkitykseksi katsotaan
panttikohteen yksilointi, joka on jitetty varsin vapaamuotoiseksi.
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osuudet poistuvat panttikohteen piiristd". Jirjestelyssd olennaiseksi muo-
dostuu siten riittdvin varallisuusarvon siilyttiminen arvo-osuustililli ja sen
hoitotililld arvo-osuuksien vaihtuessa tililld tai poistuessa kokonaan jirjestelyn
piiristé aktiivisesti. Arvo-osuustilin ja sen hoitotilin varallisuusarvon kokonai-
suus tai osa siitd muodostavat pantin arvon, ja siksi sen tarkkailu on pantin-

saajan intressissd
2.3 Salkunpanttaus rahoitusvakuuslaissa

Moderni salkunpanttaus tehdddn siis arvo-osuusjirjestelmissi arvo-osuus-
tilin kirjaamisena. Vakuusmuotona salkunpanttaus on monipuolinen ja
pankkikiytinndssi sen ilmentymii on useita erilaisia'®. Yritysrahoituksen
nikokulmasta jirjestelyihin on otettu kantaa my6s Euroopan unionin toi-
mesta rahoitusvakuusdirektiivissd (2002/47/EY), joka on Suomessa saatettu
voimaan rahoitusvakuuslain 11/2004 (RahVakL) muodossa. RahVakL:n
soveltamisala saattaa olla kapea, mutta sen sisiltd pantinsaajan maardysvallan
osalta on merkityksellinen. Perustavanlaatuisesti direktiivin ja siddoksen
tarkoitus on kuitenkin edistdd vaihdantaa ja monipuolistaa yritysrahoituksen
muotoja, eikd sen ydin ole siten pelkistdin panttaussuhteen mairdysvaltaa
koskeva kannanotto, vaan yhteniisten luotonanto- ja vakuussiinnésten

edistiminen EU:ssa.

RahVakL:n 5 §:n mukaan panttauksessa voidaan sopia siitd, ettd pantinan-
taja voi panttaussuhteen aikana mairitd pantatusta rahoitusvakuudesta sen
omistajana ja luovuttaa timin vakuuden eteenpiin sopimuksen rajoissa.
Jos titd madrdysoikeutta kiytetddn, syntyy pantinsaajalle velvollisuus siirtdd
vakuutta vastaava omaisuus panttaussuhteen piiriin viimeistddn panttaus-
suhteen liitinnidisen luottosuhteen erdpidivini'’. Tamai niin sanottu mairi-

ysvaltachto tehostaa lainsddtdjan mukaan luottotoimintaa. Samaan aikaan

15 Koulu 1992, s. 493.
16 Tepora 2005, 37.

17 HE 133/2003 vp, s. 11.
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kyseisen ehdon hyviksyminen luottotoimintaan toi muutoksen voimassa-
olleeseen lakiin, jonka mukaan kyseisenlaiset ehdot eivit olleet etukiteen

sovittavissa.'®

RahVakL 5 § on salkunpanttauksen kannalta merkityksellinen, silld se mah-
dollistaa pantinsaajan méiriysvallan laajentamisen panttaustilanteessa. Mai-
rdysvallan laajentamista voinee tilloin tarkastella kenties my6s pantinantajan
nikokulmasta. Pantinsaajan ja pantinantajan mairiysvallan ei tule olla tdysin
yksipuolista, jolloin pantinsaajan asemaan liittyvit muutokset heijastuvat vilt-
timattdmisti myds pantinantajaan. ATL 10 § asettaa téllaiselle mairiysvallan
lisidmiselle pantinantajan osalta kuitenkin jonkinlaisen ehdon tai rajoituksen
pantinsaajan suostumuksen muodossa. RahVakL:n mairiysvaltachdon sovel-
taminen lain ulkopuolisiin tilanteisiin saattaa olla teoreettista, mutta se on
silti tarkastelun arvoista. Jos tillainen ehto hyviksyttiisiin perusluontoisiin
salkunpanttaustilanteisiin arvo-osuusjirjestelmissi, voisi pantinsaajan mai-
rdysvallan lisddmisen pohjalta my6s pantinantajan mairdysvallan lisidmisen
nihdd hyviksyttivini, jolloin ATL 10 §:d4n liittyvin suostumusta voitaisiin

tulkita laajentavasti.

18 HE 133/2003 vp, s. 39.
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3 Kontrollivalta

3.1 Kontrollivallan taustan ja sisillon tarkastelua

Pitevi ja sivullisia sitova panttaus oikeustoimena vaatii tiettyjen toimenpitei-
den suorittamista, jotka vaikuttavat pantinantajan ja pantinsaajan asemaan
oikeussuhteessa."” Pantinsaajan asemaan liittyvdd kontrollivaltaa on kisitelty
oikeuskirjallisuudessa. Miirittelyn osalta kontrollivallan on todettu olevan
kisitteellisesti vaatimus siitd, ettd ”pantinantaja ei voi méddritd panttikohtees-
ta vapauttavin vaikutuksin ilman pantinsaajan nimenomaista suostumusta
jokaisen yksittdisen panttikohteen vapautuksen osalta”. Kontrollivaltaa on
kisitelty my6s aikaisemmin?! ja sen voi nihdi toimivan kisitteellisesti vastin-
parina pantinantajan madrdamisvallan kisitteelle””. Erityisesti pantinantajan
midridmisvallan ja sen rajoittaminen pitevin panttioikeuden syntymisen
edellytyksend antavat pohjaa vastakkaisesti pantinsaajan mairdamisvallalle ja
sille, mistd osista pantinsaajan kontrollivalta muodostuu. Koska pantinsaa-
jankaan rajatonta miiradmisvaltaa ei voida hyviksy4*, joudutaan pohtimaan
panttaustilanteisiin liitinnidisten esineoikeudellisten periaatteiden, yksil6in-
tiperiaatteen ja julkisuusperiaatteen kautta, miten kontrollivallan kisitteen
sisdltd ja siten pantinsaajan asema rajautuu panttaustilanteessa. Tarkoitus
on siis tarkastella julkisuusperiaatteen ja yksilointiperiaatteen nikékulmasta

panttaussuhdetta ja sen kohdetta kontrollivallan osalta.

Julkisuusperiaatetta ilmentdd panttaustilanteessa julkivarmistus, joka on ase-
tettu yhdeksi pitevin ja sivullisia sitovan panttioikeuden edellytyksistd.*

Julkivarmistus tekee panttauksen oikeustoimena nikyviksi ja erilaiset julki-

19 Ks. pitevin panttauksen edellytyksistd korkein oikeus 1998:131.
20 Nise — Tepora 2020, s. 907.
21 T1epora 2005, s. 26.

22 Ks. Koulu 1994, s. 183, jolla Koulu tarkoittaa pantinantajalle jd4vdd madrdimisoikeutta
panttausjirjestelyssi.

23 Ks. Koulu 1994, s. 184, rajaton miirdimisvalta voi johtaa Koulun mukaan pantin yksi-
dinnin murenemiseen.

24 Tammi-Salminen 2015, s.111.
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varmistustavat vaikuttavat panttaussopimuksen osapuolten asemiin. Tilloin
julkivarmistuskeinojen pohjalta panttioikeudet voidaan jakaa kiteispantta-
uksiin, denuntiaatiopanttauksiin ja kirjaamispanttauksiin. Aiemmin esitellyn
salkunpanttauksen kannalta relevantein julkivarmistuskeino on kirjaaminen,
joka edellyttdd merkinnin tekemistd arvo-osuusjirjestelmdin.? Julkivarmis-
tuksen kannalta relevanttia ei ole pelkistian sen tekeminen itsessddn, vaan sen
luoma asema pantinsaajalle. Kontrollivallan kannalta on merkityksellistd, ettd
julkivarmistuksella on vaikutusta myds pantinantajan mairddmisvaltaan.”
Pantinantajan maidradmisvallan alistaminen pantinsaajan kontrolliin on pe-
rusteltava edellytys piteville panttioikeudelle, jonka vaatimuksena on julki-
varmistus, ja siten nikyvi rajoitus pantinantajan omistusoikeudelle”. Selvii
on siis se, ettd julkivarmistuksen luoma muutos panttikohteen mairidmis-
valtaan on edellytys sivullisia sitovalle panttioikeudelle. Kriittisesti voidaan
sitd vastoin suhtautua siihen, ettd madrdamisvallan rajoittamisen tulisi olla

absoluuttista.

Julkisuusperiaatteen ohella huomiota tulee kontrollivallan osalta kiinnittdd
myos yksilointiperiaatteeseen, joka rajaa panttioikeuden ulottuvuutta niin
panttausta perustettaessa kuin kohdetta realisoitaessa®®. Yksilintivaatimus
tarkoittaa panttioikeuden osalta panttikohteen riittdvin tarkkaa yksilointid,
jotta pantinsaaja voi toteuttaa panttikohdetta koskevan oikeutensa ja saada
sithen suojaa suhteessa pantinantajaan ja sivullisiin.” Panttioikeuden ulottu-
vuuden tulisi olla selked ja oikeuden kohteen on oltava olemassa ja yksiloity,
kun panttivastuuta toteutetaan. Yksilointivaatimus johtaa tilloin siihen, ettd
pantinantajan tai pantinsaajan ei voida antaa tdysin vapaasti disponoida pant-

tikohteesta vapauttavin vaikutuksin, silld se voisi johtaa panttioikeuden koh-

25 Ks. Tammi-Salminen 2015, s. 270, jossa muista julkivarmistuskeinoista tarkemmin.
26 Tikkanen 2019, 5.108.

27 Iépora — Kaisto — Hakkola 2016, s. 48.

28  Tammi-Salminen 2015, s. 115.

29 Tikkanen 2019, s. 107.
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teen merkittdvidin muutokseen panttivastuuta toteutettaessa.”’ Yksilointivaa-
timus vaatii siis panttaussuhteen tarkkaa miirittelemistd. Toisaalta nykyédin
se voidaan nihdi varautumisena panttikohteen muutoksen kontrollointiin
surrogaattiperiaatteen avulla, jolloin yksilointiperiaatteen toteutuminen ei
vaadi juuri tietyn pantatun omaisuuserin tai oikeuden pysymistd panttauksen
piirissd, vaan sité, ettd sen tilalle otetaan asianmukaisesti jokin toinen omai-

suuseri tai oikeus.?!

Edelli esitetyt kontrollivallan taustalla olevat periaatteet liittyvit myos lihei-
sesti toisiinsa. Julkivarmistettaessa panttikohde, se usein my6s yksiloidddn.*
Siten kontrollivalta pohjaa vahvasti juuri julkisuusperiaatteen toteutumiseen
panttauksessa. Julkisuusperiaatetta ei kuitenkaan tule kisitelld tilléin sup-
peasti pelkistddn tradition, denuntiaation tai kirjaamisen toteutumisena,
vaan huomioon on otettava laajemmin miirdysvallan rajoitusten merkitys
panttaussuhteessa. Yksiloinnin osalta taasen on otettava huomioon, ettd pant-
tikohteesta méirittdessd on vilttimitontd yksiloidd, mitd madrddmistoimi
koskee. Yksiloinnin merkitys julkisuusperiaatteen osalta korostuu myds siini
tilanteessa, kun panttikohteeseen tehddin muutoksia ja uusien kohteiden on

tultava panttioikeuden piiriin.*?

Yksilointi- ja julkisuusperiaate antavat pohjan kontrollivallalle. My6s pant-
tauksen causaa eli tarkoitusta on kisitelty edellytyksend piteville panttauk-
selle, mutta tdssd artikkelissa causan merkitys jarjestelyn osalta jitetdan huo-
miotta*. My®és panttaussuhteen ehtojen on kuitenkin molempien osapuolten
kannalta tarkoituksenmukaista olla sellaisia, etteivit ne vaaranna panttauksen
patevyyttd. Kontrollivallan sisilté pantinantajan miirddmisen rajoittamista

koskevana kisitteend liittyy siis sekd panttauksen pitevyyteen julkisuus- ja

30  ZTammi-Salminen 2015, s. 115.
31  Kowulu 1994 5.182.

32 Nise — Tepora 2020, s. 906.

33 Tikkanen 2019, s 109-110.

34 Tikkanen 2019, 109-112.
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yksilointiperiaatteen nikokulmasta ettd sopimusehtoihin, joissa niiden peri-

aatteiden sisdltod toteutetaan yksittiistilanteessa.”

3.2 Kontrollivalta pantin vapauttamistilanteissa

Kontrollivalta ilmentdd pantinsaajan miirddmisvaltaa suhteessa panttikoh-
teeseen. Pantin vapauttaminen irrottaa panttikohteen kontrollivallan piiristi,
koska pantinsaajan méiirdamisvalta kohteeseen lakkaa ja panttikohde palaa
osaksi pantinantajan yksinomaista maidrddmisvaltaa. Vapauttamistilanteet
koskevatkin lihtokohtaisesti tilanteita, joissa panttauksen taustalla olleel-
le velalle on saatu suoritus, ja pantista on siten tullut turha. On kuitenkin
mahdollista hahmottaa my®s tilanteita, joissa panttikohteita on useita ja va-
pauttamiseen ryhdytddn jo ennenaikaisesti ennen vakuusvelan lakkaamista.
Tillainen on mahdollista sopimusperustaisesti pantinantajan ja pantinsaajan
vililla. Aikaisemmin oikeuskirjallisuudessa téllaisia jirjestelyjd on jaoteltu sen
mukaan, onko pantin vapauttaminen jérjestetty automaattiseksi vai pantin-
saajan nimenomaista oikeustoimea vaativaksi®*. Niistd kdytetdin nimitystd
automaattinen vapauttaminen sekd vapauttamissitoumus®. Etenkin auto-
maattinen vapauttaminen on relevantti salkunpanttauksen kannalta, jossa
vapauttamisen edellytykseksi on asetettu pantinsaajan suostumus sekd pan-
tinsaajan juridinen ja tosiasiallinen kontrolli panttikohteeseen®®. Suostumuk-
sen kannalta relevanttia taasen on tarkastella, missi muodossa ja miten se on
annettava. Se my0s erottaa automaattiset vapauttamiset ja vapauttamissitou-

mukset toisistaan.

Julkisuusperiaatteen nikokulmasta suostumus ilmentdd vapauttamisessa siir-
rettdvid médriysvaltaa, eli julkivarmistusta, jolla pantinantajan maaraamisval-
taa rajoitetaan. Tistd poikkeaminen pantinsaajan suostumuksella on toteutet-

tava siten, ettei pantinsaajan kontrolli panttikohteeseen lakkaa tdysin, ellei se

35 Ks. Tepora 2005, s. 20, midriysvallan siirrot johtuvat sopimuksen osapuolten vilisestd
sopimuksesta eika itsessddn panttauksesta.

36  Nise — Tepora 2020, s. 903-905.

37  Nise — Tepora 2020, s. 913.

38 Luku 2.2. salkunpanttauksesta sekid Nise — Tepora 2020, s. 908.
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ole suostumuksen nimenomainen tarkoitus. Vapauttamissitoumuksissa timi
suostumus tulee antaa aina nimenomaisena, erilliseni oikeustoimena®. Auto-
maattisissa vapauttamissitoumuksissa suostumus on jirjestetty sopimuksessa
automaattiseksi siten, ettd tiettyjen rajojen tdyttyessd pantinantaja voi itsendi-

sesti vapauttaa panttikohteen panttauksen piiristi.

Yksilointiperiaatteen nikokulmasta lihestyttynd olennaista on panttaukseen
kohde vapautuksessa. Se rajaa kontrollivallan kohteen ja siten miirittelee,
mitd mahdollinen vapautus voi koskea. Vapauttamissitoumukseen pohjautu-
vassa tilanteessa yksilointiperiaatteen toteutumatta jiaminen ei liene suuri ris-
ki, silld vapauttamissitoumuksessa voidaan sopia tarkastikin, mitd panttikoh-
detta vapautus koskee. Automaattisen vapauttamisen jirjestelyissd, esimerkik-
si salkunpanttauksessa, sen sijaan on sovittava tarkasti, mitd panttaus koskee,
ja miten vapauttaminen vaikuttaa pantattuun esinekokonaisuuteen. Mikili
pantinsaaja ja pantinantaja eivit sovi tarkasti vaihtuvan esinekokonaisuuden
rajoista, voi panttia realisoitaessa olla vaikeaa mairitelld, mitd panttaus todella
koskee ja millaisiin esinekokonaisuuden muutoksiin pantinantajalle on an-

nettu lupa.®

Suostumuksella merkitys on tilléin vihiisempi, ja silld, mitd on tosiasialli-
sesti sovittu kohteen yksildinnisti, on suurempaa painoarvoa'. On huomioi-
tava my6s mahdollinen pantinantajan oikeus salkunpanttauksen yhteydessi
korvata panttikohteita vastaavalla omaisuudella. Korvaaminen ei kuitenkaan
nihdakseni varsinkaan nykyisessd arvo-osuusjirjestelmissi muodostu ongel-

maksi, koska panttaus kohdistuu koko salkkuun ja sen sisiltd6n.*

39  Nise — Tepora 2020, s. 911.
40  Nise — Tepora 2020, s. 906-907 ja Tikkanen 2019, s. 106-109.

41 Ks. Tikkanen 2019, s. 111, suostumuksen merkitys on todellisuudessa vihiinen, jos
kummassakaan jirjestelyssi pantinsaajalla ei ole todellista mahdollisuutta olla suostu-
matta vapauttamiseen.

rt. Nise — Tepora , S. . Artikkelissa panttikohteen korvaaminen asetetaan ris-
42 Vrt. Nise — Tepora 2020, s. 916. Artikkel ttikohteen korvaaminen asetetaan ri
iksi yksildinperiaatteen toteutumiselle, jos korvaavat kohteet jitetdin yksiloimitti riit-
kiksi yksildinperiaatteen toteut lle, jos korvaavat kohteet jitetddn yksiloimited riit
tavisti. Taasen ks. Koulu 1994, s. 182 mukaan vaihtuva esinekokonaistus ei vaarannna
yksildintiperiaatteen toteutumista ja surrogaatiksi tulemisesta ei tarvitse sopia.
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3.3 Kontrollivallan méirittelyn problematiikasta

Kontrollivallan tehokas mairittely tuottaa ongelmia. Sen periaatteellisen poh-
jan soveltaminen yksittéistilanteisiin tuottaa kontrollivallan edellytyksille mo-
nenlaisia lopputuloksia. Tiéstd esimerkkind vapauttamissitoumukset ja auto-
maattinen vapauttaminen. Kontrollivalta toteutuu niissi jirjestelyissd varsin
erilaisilla tavoilla, mika tekee yhteniisen kisitteen mairittelystd problemaat-
tista. Ongelmaksi muodostuu télléin kisiteen madrittely tarpeeksi yksiselittei-
sesti, mutta siten, ettei madritelma jai liian suppeaksi. Kontrollivallan prob-
lematiikkaa lisad se, ettei midrittelylld tule nahdikseni luoda muotosidon-
naisuuksia piteville panttaukselle, esimerkkini tillaisesta voisi olla suppeasti
tulkittu nimenomainen suostumus®. Lainsddtdjin kannanotot esitdissd vah-
vistavat titd nikemystd, silld esimerkiksi AOTL 6 §:n panttaussitoumuksen

osalta muotosidonnaisuuksia vihennettiin nopeasti lain siitimisen jilkeen.*

Kontrollivallan méirittelyn osalta on otettava huomioon my®és esineoikeuden
yleisiin oppeihin kohdistuva kansainvilistymisen muutospaine. Rahoitusva-
kuusdirektiivin kaltaiset muutokset tuovat uudenlaisia jirjestelyitd lain nojalla
mahdollisiksi jirjestelmédssimme, jolloin aikaa kestdvii ja yleistd maaritelmai
voi olla vaikea muodostaa. Mairiteltdessd kontrollivaltaa lihtisin kuitenkin
kontrollivallan ytimeen, eli midrddmiseen liittyviin tekijoihin. Médrittelen
kontrollivallan tilloin pantinsaajan midrdysvallaksi panttikohteesta, joka es-
tdd pantinantajan yksinomaisen disponoinnin panttikohteesta vapauttavin
vaikutuksin.® Yksinomainen tarkoittaa tissi toimintaa ilman pantinsaajan
mydtivaikutusta tai suostumusta, jolloin vaikutusta olisi silld, onko suostu-
musta annettu, eikd suoraan sen laajuudella. Samalla kuitenkin suostumus-
ta rajataan siten, ettei pantinantaja voi toimia tdysin yksinomaisesta, vaan
toimintaa on rajattava jollain keinolla, oli se sitten tietyn varallisuusarvon

sdilyttdmistd arvo-osuustililld tai disponoinnin rajaamista vain tietynlaisiin

43 Nise — Tepora 2020, s. 911.
44 HE 136/1993 vp, s. 2-3.

45 Vrt. Nise — Tepora 2020, s. 907, jossa mainittu nimenomainen suostumus.
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osakkeisiin. Samalla huomioidaan, ettd suostumus koskee nimenomaan vapa-
uttamista tdysin, jolloin panttikohteen tilalle ei tule muuta esinettd tai esineen
luovutuksesta saatavia tuottoja ei kiytetd panttaukseen, eikd surrogaattitilan-
teita, joissa panttauksen kohde pelkistadn vaihtuu®. Tillsin suostumuksella
olisi todellista merkitystd vapauttamisessa ja kontrollivallan mairitelma olisi
tarpeeksi laaja, jottei esimerkiksi salkunpanttauksesta muodostu tavanomai-

sen médritelmin ulkopuolelle jadvii erityisjirjestelyd.

46 Ks. Tikkanen 2019, s. 111, suostumuksella ei merkitystd, jos se on joka tapauksessa
annettava sopimusperustaisesti. Talloin merkitystd enemin’silld, mihin vapauttamista
oskevasta esineestd saatavat tuotot kiytettiva.
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4 Kontrollivalta salkunpanttauksessa

4.1 Automaattinen vapauttaminen salkunpanttauksen perusmuotona

Kuten jo aiemmin todettu, salkunpanttausta tarkastellaan oikeuskirjallisuu-
dessa automaattisen vapauttamisen erdinlaisena tyyppijirjestelyni. Siihen ai-
emmin vahvasti liitettyjen juridisen ja tosiasiallisen kontrollin kannalta rele-
vanttia on pantinsaajan todellinen vaikutusvalta panttauksen kohteena olevan
arvo-osuustilin valvontaan seki vaikutusmahdollisuuksiin, jotta pantin arvo
pysyy riittdvind eikd pantinantaja mairid arvo-osuustilistd tdysin vapaasti.
Olennaista on my6s sopimusteitse ottaa huomioon, miten mahdolliset arvo-

osuuksien myynnit ja niistd saatavat tuotot on kiytettdvi.

Salkunpanttauksen laajuus vaikuttaa paljolti siihen, millaisia kontrollin to-
teuttamismuotoja on tarpeen jdrjestdd. Mahdollista on kuitenkin hahmottaa
yhtenevid rajoja, jotka ovat olennaisia kaikenlaisten salkunpanttausten kan-
nalta. Perusmuotona, josta rajoja lihdetddn kisittelemain, voitaneen kuiten-

kin pitdd Euroclearin mainitsemaa arvo-osuustilin ja hoitotilin yhdistelmai®’.

4.2 Kontrollivallan rajat salkunpanttauksessa

Kontrollivallalle yleensi asettaa rajat sen taustalla olevat periaatteet sekd eri-
tyistilanteessa sovellettavat sopimusehdot. Salkunpanttauksessa lihtokoh-
taisina sopimusehtoina voidaan pitdd ainakin arvo-osuustiliin ja hoitotiliin
kokonaisuudessaan kohdistuvaa panttioikeutta, jota voidaan rajata tiettyyn
velkaa vastaavaan rahasummaan. Lisiksi ehtoihin voi lihtokohtaisesti katsoa
kuuluvan pantinantajan oikeuden kiydi kauppaa arvo-osuustilille merkityilla
arvo-osuuksilla, kuitenkin yleensi tiettyjen tarkempien ehtojen miirittele-

missd rajoissa.

Salkunpanttauksen rajojen selvittdmiseksi on syytd verrata sitd toiseen saman-

kaltaiseen jdrjestelyyn, perinteiseen avainpanttaukseen. Voidaan kuvitella

47  Euroclear Finland 2016, s. 57.
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kahdella tavalla jirjestely, jossa on kaksi avainta, ja panttauksen kohteena on
tallelokeron sisilté koko arvossaan. Ensimmiisessi jdrjestelyssd sekd panti-
nantajan ettd pantinsaajan avaimet tarvitaan avaamaan tallelokero, jossa pan-
tattua omaisuutta siilytetdan. T4lloin, jos pantinantaja haluaa jonkin esineen
vapautuvan panttaussitoumuksen piiristd, tarvitaan pantinsaajan aktiivinen
toimenpide esineen vapauttamiseksi. Téllainen jirjestely vastaa vapauttamis-
sitoumusta. Toisessa jirjestelyssd tallelokeroon on jilleen kaksi avainta. Mo-
lemmilla avaimilla yksin voi kuitenkin avata tallelokeron. Till6in pantinan-
taja voi yksin vapauttaa panttaussitoumuksen piiristd esineen, ja pantinsaaja
kykenee tarkastamaan tallelokeron sisillon. Panttaustilanteessa jdd sovittavak-
si, millaisin ehdoin pantinantaja voi vapauttaa esineen panttaussitoumuksen
piiristd ja miten mahdolliset esineen myynnistd saadut tuotot tulee kiyttda.

Tdm3 vastaa automaattista vapauttamista ja salkunpanttauksen tilannetta.

Vertauksesta voidaan hahmottaa salkunpanttauksen problemaattiset piirteet
suhteessa kontrollivaltaan. Ensimmiinen ongelma niyttdisi olevan panti-
nantajan mahdollisuus mairitd panttikohteesta ilman pantinsaajan erillistd
suostumusta. Toinen ongelma on taasen timin miirddmisen aiheuttamat
muutokset panttikohteessa. Salkunpanttausten osalta arvo-osuusjirjestelmas-
si ATL 10 § mukaisesti arvo-osuuden siirtoon pantatulta arvo-osuustililtd
vaaditaan pantinsaajan suostumus. Suostumuksella ei kuitenkaan ole vilid,
jos salkunpanttauksen tilanteessa se olisi joka tapauksessa annettava tietty-
jen vakuusvelkaa koskevien ehtojen mukaisesti. Siten se, annetaanko suostu-
mus etukiteisesti automaattisen vapauttamisen kaltaisella tavalla, ei vaaranna

panttauksen pitevyytti tai sivullissitovuutta®.

Vapauttamiseen toimenpiteend on syytd kiinnittdd myos huomiota. Salkun-
panttauksessa ideana on kiyttdd koko arvo-osuustilid ja sen hoitotilid velan
vakuutena. T4lloin sithen kohdistuvat muutokset voidaan hyviksyd, kunhan
vapautettaessa arvo-osuus pantatulta arvo-osuustililtd siitd saatava luovutus-

hinta tai tilalle tuleva arvo-osuus merkitdin pantatulle arvo-osuustilille tai sen

48  Tikkanen 2019,s. 111.
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hoitotilille.* Todellisuudessa salkunpanttauksen osalta pantin vapauttami-
nen yleensd typistyy panttikohteen vaihtamiseksi, eikd varsinaiseksi vapaut-

tamiseksi, kun kisitelldan panttikohteena arvo-osuustilid ja sen hoitotilia™.

Sopimusperustaisesti turvatut keinot puuttua pantinantajan toimintaan
ovat tarpeen sen lisiksi, ettd panttaussitoumuksessa on sovittu suostumuk-
seen seki panttikohteen muutoksiin liittyen. Mikili avainpanttaustilanteessa
pantinantaja kivisi hakemassa litkaa panttikohteeseen kuuluvaa omaisuutta
omaan kiytt66nsi tallelokerosta, tulee pantinsaajalla olla mahdollisuus puut-
tua tdhin toimintaan. Pelkdstddn seuranta tallelokeron sisillon riittdvyydestd
ei riitd, vaan esimerkiksi mahdollisuus kytked ongelmatilanteessa oma lukko
tallelokeroon voi olla sopimusperustaisesti mahdollista. Samalla tavalla arvo-

osuustilin kiytt6 voidaan tarpeen mukaan estdd salkunpanttauksessa.

Sopimusehdot sditelevit siis paljolti salkunpanttauksen pitevyyttd, eikd sal-
kunpanttausta voida kategorisesti nihdi kontrollivallan médritelméin sopi-
mattomana ja siten panttauksen kannalta epivarmana vakuuskeinona. Myos
aikaisempi oikeuskirjallisuus peilaa kontrollivaltaa pitkilti tapauskohtaisiin
esimerkkeihin ja pddtyy siten siihen, ettd sopimusehdot, jotka pysyvit yksi-
16intiperiaatteen ja julkisuusperiaatteiden rajoissa, ilmentivit kontrollivaltaa
erilaisissa panttaustilanteissa. Tapani midritelld kontrollivalta pyrkii myds ot-
tamaan huomioon sopimusperustaisuuden ja erilaisten panttausjirjestelyiden

erityiset piirteet.

49  Koulu 1994, s. 182.

50 Huomionarvoista on toki se, ettd myds aito vapauttaminen voi tulla 'salkur;Ea.nttaull.{.—.
sessa kyseeseen, jos arvo-osuustililtd myytivin arvo-osuuden tuotto esimerkiksi ylittdd
vakuusarvon.
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5 Johtopiitokset

Arvo-osuuden panttaus eroaa perinteisestd fyysisen arvopaperin panttauk-
sesta ja salkunpanttaus on jirjestely, joka voidaan nykyisellddn toteuttaa lu-
kuisilla eri tavalla. Arvo-osuusjirjestelmin kirjaamismenettely tuo varmuutta
arvopaperin panttaukseen, mutta luo samalla problematiikkaa liittyen arvo-
osuuksien vakuuskiytintoihin nimenomaan salkunpanttaustilanteissa. Tdma
problematiikka liittyy juuri sihkoisen jirjestelmin ja kirjaamisen tuomiin
mahdollisuuksiin pantinantajan mairiysvallan siilyttdimisen osalta. Kontrol-
livallan mairittely yksiselitteisesti on hankalaa. Kisitteeni se ilmentid eten-
kin julkisuusperiaatetta ja yksildintiperiaatetta panttaustilanteessa, mutta saa
kuitenkin varsinaisen sisdltonsi panttaussitoumuksen sopimusehdoissa, silld
periaatteiden asettamat rajat eivit tuota yleisid muodollisuuksia panttauksel-
le, vaan tosiasiallisesti havaittavissa olevia edellytyksii, joita toteutetaan eri
tavoin eri panttausjirjestelyjen osalta. Liian suppean méiritelmén luominen
johtaisi yleisten oppien suppeaan tulkintaan eiki edistiisi vakuusjirjestelyjen
monimuotoisuutta. Tdmin vuoksi tarkka, mutta riittivin laaja maaritelma,
jonka pyrin esittimddn aikaisemmin alaluvussa 3.3. on tarpeen.

Huomioon on salkunpanttausten ja kontrollivallan osalta otettava my®és esi-
neoikeuden muutos. Esimerkiksi RahkVakL:n taustalla olevan direktiivin on
tarkoitus lisitd etenkin pantinsaajan mahdollisuuksia tehdd muutoksia pant-
tina olevaan omaisuuteen. Tarkoitus on lisdtd vaihdantaa ja poistaa arvopape-
rien vakuuskdyton rajoituksia. Vaikka siddos koskeekin vain siind mairitelty-
jen laitosten ja oikeushenkiloiden vilisid vakuusjirjestelyitd, kun kyseessd on
julkisesti noteerattu arvopaperi, voi sen tuoman muutoksen panttioikeuteen
nihdd merkittdvini. Yleisten oppien osalta toisen osapuolen mairiysvallan
lisaidmisen panttaussuhteessa, eli pantinsaajan mahdollisuus kiydd kauppaa
pantatuilla osakkeilla, voisi nihdi johtavan my6s pantinantajan médrdysval-

lan lisddmiseen, jos niin sovitaan.

Salkunpanttauksessa merkityksellisti on kontrollivallan osalta nimenomai-
sesti panttauksen kohde, sopimusehtojen luomat rajat molemmille osapuo-
lille sekd taustalla vaikuttavat periaatteet. Salkunpanttauksessa olennaista on

lisaksi huomioida, milloin kyseessi on panttikohdetta tosiasiallisesti koske-
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va vapautus ja milloin panttikohteen vaihto jirjestelyyn kuuluvalla tavalla.
Painoarvoa ei tule antaa sellaiselle suostumusehdolle, jolla ei ole tosiasiallista
merkitysti, ja samalla panttausjdrjestelyssd on oltava tarkkana siitd, miten sur-

rogaattiperiaatetta toteutetaan jirjestelyssi.
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Waltteri Lindgvist

Green Loans versus Climate Change

This article provides a comprehensive analysis of the regulation and impact of
green loans in advancing corporate sustainability and combating climate change,
with a particular emphasis on the European context. The article reviews the
current regulatory landscape, encompassing both binding legal frameworks and
voluntary standards such as the Green Loan Principles promulgated by the Loan
Market Association. It examines the definition of green loans, the respective
obligations of banks and borrowers, and the contractual mechanisms — such as
sustainability covenants — employed to ensure that loan proceeds are allocated
to projects with demonstrable environmental benefits.

The article identifies significant opportunities presented by green loans, in-
cluding the mobilization of private capital for sustainable investments, the
enhancement of corporate reputation, and the provision of financial incentives
for borrowers who achieve predetermined sustainability targets. For financial
institutions, green lending is increasingly mandated by regulatory requirements
and market expectations, as environmental, social, and governance (ESG) risks
become integral to risk management practices. Nevertheless, the article also ad-
dresses notable challenges, such as the risk of greenwashing, the relative lack of
detailed regulation compared to green bonds, and the barriers faced by small and
medium-sized enterprises in accessing green finance.

In conclusion, the article contends that while green loans represent a promising
instrument for promoting sustainability objectives, there remains a pressing need
for more precise regulation and enhanced monitoring to ensure their environ-
mental integrity. The author advocates for the development of EU-level regulato-
ry standards to harmonize green lending practices and strengthen the credibility
of sustainable finance across the internal market.
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Green Loans versus Climate Change

Keywords: green lending, corporate finance, sustainability

1 Introduction

1.1 Background

“Danske Bank would like to congratulate Sibanye-Stillwater’s Keliber lithium
project for signing EUR 500 million Green Financing Package for the construc-
tion and development of the lithium project in Finland.™

"DLG Group, a cooperative owned by 25,000 Danish farmers and one of the
largest farm supply companies in Europe by revenue, has secured a €1.1 billion
sustainability-linked loan (SLL). BNP Paribas acted as Co-Sustainability Co-
ordinator, Bookrunner and Mandated Lead Arranger, to structure the facility
together with DLG Group.’

"Nordea is delighted to have acted as the joint Coordinating Bookrunner &
Mandated Lead Arranger and Documentation Agent in the refinancing of EQT
Group’s EUR 1,500m sustainability-linked revolving credit facility. A total of 20
banks participated in the refinanced RCF which has a tenor of 5+1+1y.

To cite only a few instances, these kinds of news have permeated the corpo-
rate social media and Europe’s largest banks’ webpages in the recent years.
Every one of these references have somewhat two common shared founda-

tions. The first one is the word “green” or “sustainability” and the other is

1 Danske Bank 2024.

2 BNP Paribas 2024.

3 Nordea 2024.
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that institutions such as Danske Bank, BNP Paribas and Nordea are all large
banking institutions operating in Europe. Why is this influential to ackno-
wledge? Global warming and other environmental catastrophes have been
present for decades; however, meaningful actions to mitigate the associated
risks appear to have only begun in recent past. The Paris Agreement’s goal
to limit the temperature increase to 1.5 °C would need significant amounts
of financing, roughly USD 3 to 6 trillion every year until the 2050 target to
net-zero emissions.* The public sector cannot undoubtedly solve the issue
of global warming by itself, which means that to stop or at least slow down
climate change, the financial sector and investors need to come into play and

get in on the ground floor of solving this dilemma.

According to Financial Services Global Market Report, the volume of the glo-
bal finance market is estimated to be approximately USD 33,54 trillion as of
2024.> 'This number would be equivalent to about 31 % of the whole world’s
economy.® The annual issuance of sustainable component of the financial
market is predicted to be USD 6,61 trillion in 2024.” As declared earlier, this
amount would already be adequate for the aforementioned yearly financing to
obtain net zero emissions by 2050 if the financing would be directed straight
into the climate controlling. Albeit it is theoretical to model it this way, these
numbers are noteworthy since sustainable financing has not quite been the
topic of the conversation before the decade of 2010. For background, the

green bond issuance in 2012 was only USD 2,6 billion.?

Sustainability is no longer seen as an extra gimmick but is rather the main
theme of many companies along with their core business activities. This also

strongly reflects consumer habits and investors’ awareness of corporate res-

4 United Nations 2022.

5  ResearchAndMarkets 2024.
6 Statista 2024.

7  Precedence Research 2024.

8  European Commission 2016.
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ponsibility, which means that companies should also consider how they want
to appear to cognizant investors, who, along with debt financing, are practi-

cally essential for the companies’ growth.’
1.2 Research materials and methods

In this paper, I'm evaluating the role of financial institutions, more precisely
the banks that mostly manage the global green bond and green loan market. I
will review the published legal literature on this subject and also a number of
official sources, including texts by legislators and authorities that are currently
supervising the banks in Europe. The regulatory framework of debt financing
is very largely provided by the more general bank solvency rules at the EU
level and by the rules established by banking associations such as Loan Mar-
ket Association (LMA) - which is of course not enforceable as such compared
to the rule of law. I will go further in the detail of debt financing regulations

later in the paper.

The main research question is what green financing is and more precisely,
how green lending is regulated and whether the regulation should perhaps
be shaped in a different direction as green debt finance grows in popularity
and investors might give increased weight to the information about green
lending to back their investment decisions. While the study focuses mainly
on financial markets in the European Economic Area, it is worth noting that
green debt finance is a critical form of financing around the globe in the fight

against climate change.

The structure of this paper is to first explain the debt financing institution in
general and how it is used in corporate finance. It will be only for backgroun-
ding purposes, as this paper will proceed to green loans thereafter. I will go
through a general discussion of the regulatory framework for debt financing
and its contents, in particular from a corporate sustainability perspective. I

will then go on to present the various problems and contradictions inherent

9 Hauptmann 2017, p. 2.
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in this relatively new form of financing, for example through the infamous
theme of greenwashing. Finally, I will summarise the main research question
and the insights gained while assessing the issues discussed and give ideas for

future research on the topics of sustainability-linked financing,.
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2 Corporate financing

2.1 The necessity of financial markets for business

To understand the need for green loans, we need to take a closer look on the
basics of debt financing. The need for financing is common to almost all bu-
sinesses.'” Businesses need finance, as conducting business requires a certain
minimum level of corporate wealth and liquidity. This is due, among other
things, to the fact that the company often emerges from its business expen-
ses before earning income, and businesses need funding to cope with their
payments and other obligations. For example, a company’s investments in
machinery and equipment may begin to generate revenue only after years of
making an investment decision. The simplest way to describe the “financing
problem” is that the company’s operations are the payment of expenses in

order to generate revenue.''

Financial markets have several other tasks in addition to financing companies’
projects. For example, it has been suggested that the tasks of financial markets

are:

1) to transfer assets in a controlled manner from sectors in surplus
(e.g. households and other investors as well as banks) to sectors in

deficit (growing enterprises);

2) to provide information to investors who need information to sup-

port their investment decisions (I'll explore this further in chapter 4)'

A company may receive financing in the form of equity (in practice investors

and owners) or debt (mainly credit institutions). On a practical level, finan-

10 Kniipfer — Puttonen 2018, p. 17.

11 Lauriala 2013, p. 29-30. Leppiniemi — Lounasmeri 2021. (Luku 3, Reaali- ja rahapro-

sessi)

12 Kniipfer — Purtonen 2018, p. 53. There are also other tasks for financial markets men-
tioned in the book, but they are more related to the risk management of the investor,
which is not relevant in terms of this study.



72 Acta Legis Turkuensia 1/2024

cial institutions mediate funding, whether it is on equity or debt terms."

Equity financing refers to investments made in the company by the owners,
such as capital received through a share issue or capital investments. It is one
of the hallmarks of equity that equity investors do not receive a predeter-
mined return on their investment. The risk of investing is therefore higher in
equity in contingent investments, in addition to which equity investors have
the assets of the company in the case of distribution, a worse position than,
for example, debt-backed financiers. However, it follows from the higher risk
profile that equity investors have higher return requirements and expectations
than debt providers." I will not go into more detail in equity financing in
this paper, but it is advisable to understand what is meant by it, especially in

relation to debt financing.

Debt financing refers to the financing provided by external lenders to a com-
pany. At its most typical, this refers to loans granted to enterprises by credit
institutions such as banks, with a continuing interest requirement and a re-
payment obligation. Foreign capital is also characteristic to the fact that the
lender requires eligible collateral for the loan. The advantage of borrowing
capital over equity is that borrowing capital is usually cheaper than equity
financing.”” On the other hand, in principle, lenders do not have decision-
making power in the company’s matters. However, later in this paper it will
become apparent that the lender may also impose conditions (covenants)
on the company when granting the loan, in which case the decision-making

power will partly flow to the lending bank as well.
2.2 Regulation of debt financing markets

Banking regulation has relied mainly on self-regulation, until the financial

crisis in 2008 prompted decision-makers to take into account the failure of

13 Kniipfer — Puttonen 2018, p. 54.
14 Lawuriala 2013, p. 30-31.

15 Kniipfer — Puttonen 2018, p. 39-40.
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banks and the importance of solvency in legislation.'® Since banks play an
enormously important role in society, not only in investment and corporate
finance, but also in other areas such as basic banking services for private in-
dividuals, regulation has tightened significantly in the 2010s."” Among other
things, regulation has been developed in relation to solvency, for example,
through Basel regulation. Given the importance of prudential integrity and
maintaining competitiveness between banks, regulation is indeed supranatio-
nal and, for example, in the European Union, Member States cannot impose
greater prudential rules on banks than other countries. This will thus ensure
the realisation of the principle of free movement of EU capital and the effec-

tiveness of the internal market.'®

Even though the banks are heavily regulated, corporate debt financing itself
is not that regulated in detail.”” However, when looking at large companies
(loan size over 50 million), the loans are often syndicated and therefore in-
ternational and thus regulated e.g. under English law.?* Syndicated loans are
arranged so that the credit risk of one bank does not grow too high. Conside-
ring the credit risks of banking institutions, banks’ capital adequacy regulati-
on is undeniably in the forefront when it comes to banks’ obligations. Accor-
ding to European Banking Authority (EBA), bank adequacy is “regulated”,
or should it be said more accordingly, “agreed” by Basel standards together
with Capital Requirements Regulation (CRR) and Capital Requirements Di-
rective (CRD).* Agreed”, since the Basel standards are not legally binding
legislation, but rather internationally coordinated guidelines developed by the

Basel Committee on Banking Supervision, whose members include central

16 Dill, Alexander 2013, p. 1.

17 Heikkilii 2017, p. G4, 67, 7273, 279. Waolijoki 2022, p. 56, 45.
18 Wiolijoki 2022, p. 8, p. 11.

19 Wiolijoki — Hemmo 2013, p. 73.

20 Waolijoki 2022, p. 140.

21 The Basel framework: the global regulatory standards for banks
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banks and banking regulators from 28 jurisdictions.?? Basel standards are also
really effective, as they allow the committee to impose “penalties” for banks

failing to follow the standards.”

In the European Union, efforts have been made to increase ESG (Environ-
mental, Social and Governance) obligations, especially towards banks, and
this has a direct impact on credit to companies, as credit accounts for a sig-
nificant share of the bank’s investment portfolio.”* Banks should also take
into account the borrower’s ESG risks in their corporate lending assessment,
which refers to the negative economic impacts that corporate borrowers’ sus-
tainability challenges indirectly cause to banks.”® The purpose of regulation
of sustainable-linked finance would be at least to achieve the Paris climate
agreement goals which I mentioned earlier, through banking, but interesting

about the subject is how it is regulated or is it regulated at all by the legislator.

Regarding the regulation of sustainable finance in general, the classification
system for sustainable operations (taxonomy regulation), the framework for
providing information to financial and non-financial companies, together
with the EU Climate Transition Benchmark Regulation and the European
standard for green bonds have been highlighted in the legal literature.? There
is other regulation as well, but these three are likely to provide the main gui-
delines for promoting sustainable finance in the context of the 2018 launch

of the Action Plan on Financing for Sustainable Growth.

However, when assessing the regulatory framework for debt financing, it is
worth remembering that a loan agreement is an obligation between two par-

ties, subject to the principles of freedom of contract. Freedom of contract as a

22 Bank for International Settlements - The Basel Committee - overview
23 De Veiga, Chan, McAleer 2012, p. 95

24 Whuolijoki 2022, p. 143.

25 EBA 2021, p. 6.

26 Rajavuori — Turtiainen 2021, p. 88.
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general principle has, at least in the early 2000s, been seen as very important,
especially in the business world. The principle of freedom of contract is still
supported by, among other things, the principles of free movement and free-

dom to conduct a business in the European Union.”

There must therefore be a good justification for restricting the freedom of
contract. On the other hand, the validity of the principle of freedom of cont-
ract has been seen to depend on its acceptability.”® Exercising freedom of
contract shall not have negative effects on other parties or on the rest of so-
ciety. Environmental sustainability, for example, is undeniably coming bet-
ween freedom of contract and freedom to contract, since it is probably not
enough to prevent climate change by relying solely on the contracting parties’
own actions. The liberal nature of contractual freedom is based on the fact
that there is no need to restrict contractual freedom if the parties themselves

contribute to reducing harmful effects without regulatory constraints.*’

I would say that the regulation of debt financing has so far been considered
unnecessary, but as the importance of sustainable development increases, we
may see in the next few years the introduction of restrictions on contractu-
al freedom, so that social responsibility and environmental protection can
be made more effectively the responsibility of companies. It has also been
argued, particularly with regard to environmental sustainability, that where
there is a choice between options that promote environmental interests (e.g.
normal loan vs. green loan or normal project vs. sustainable project), the aim
should be to choose the option that will promote sustainable development.
On the other hand, there is no consensus on whether limiting freedom of

contract is the right way to enhance sustainability. *°

27 Hemmo 2003, p. 70-77.
28  Kaisto 2021, p. 92.
29  Hemmo 2003, p. 70-71.

30 Kaisto 2021, p. 100.
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3 Sustainability in corporate lending

3.1 Green lending

“Green loans are any type of loan instrument made available exclusively to
finance or re-finance, in whole or in part, new and/or existing eligible Green
Projects.”" This is how a green loan is defined. But who made the definition?
Certainly not the legislator, as such term is absent in EU regulations or, for

example, in Finnish legislation.

The Loan Market Association was founded in 1996, and its key objective is
“improving liquidity, efficiency and transparency in the primary and second-
ary syndicated loan markets in Europe, the Middle East and Africa”. They
work closely with lenders, law firms, borrowers and regulators to educate the
market about the benefits of the syndicated loan product, and to remove bar-
riers to entry for new participants.”> In 2018, LMA published Green Loan
Principles (GLP) in order to establish the definition of green loans at interna-
tional level. However, green loans are not a new invention. Financial institu-
tions, such as Bank of America, began to devote funding towards sustainable

entrepreneurship already in 2007.%

GLP states that “[Green Loan Principles’] aim is to create a high-level frame-
work of market standards and guidelines, providing a consistent methodology
for use across the green loan market, whilst allowing the loan product to re-
tain its flexibility, and preserving the integrity of the green loan market while
it develops.” Consequently, although the term “green loan” has been adopted
by major financial institutions for well over 15 years, the LMA, together with
leading financial entities, yearned to shape the jointly agreed-upon boundary

conditions for a green loan. In practice, the following conditions must be

31 Green Loan Principles 2020, p. 2.
32 Loan Market Association — About us.

33  Bank of America’s Environmental Sustainability.
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obtained for a loan instrument carrying the term “green loan” for the loan to

be claimed green:

1) “Use of Proceeds: Designated Green Projects should provide clear
environmental benefits, which will be assessed, measured, and re-

ported by the borrower.

2) Process for Project Evaluation and Selection: The borrower of a
green loan should clearly communicate how it is organized to assess
and select projects that will receive loan proceeds. In addition, the
borrower explains how it will manage environmental and social risk

of eligible projects.

3) Management of Proceeds: The proceeds of a green loan should be
credited to a dedicated account or tracked by the borrower to main-

tain transparency and promote the integrity of the product.

4) Reporting: The principles recommend the use of qualitative per-
formance indicators and, where feasible, quantitative performance
measures (for example, energy capacity, electricity generation, green-

house gas emissions reduced/avoided, etc.).”**

At first glance, the terms of the GLP seem to be very broad. By this I mean
that there are no detailed guidelines in the principles and supervision of the
compliance with the principles is predominantly left to the lending bank or
lender syndicate and the greenness of the loans seems not to be that strictly
controlled by the LMA, for example. It should also be noted that green loans
are mainly used to finance certain projects. However, it is possible to take on
green debt, for example, for “whole business” if the business responsibility
plan fits the criteria for responsible credit. They are examined through the Key

Performance Indicators (KPIs). The sustainability-linked credit mechanism is

34 World Bank 2021.
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nowadays used in both bank loans and bonds.** The criteria for green bonds
have also been defined in the same way as green loans, and regulation can
now also be found at the EU level. While the regulation of green bonds and
its comparison to green loans would constitute a compelling area of analysis,
the limited scope of this paper precludes a more extensive examination of the

topic.*
3.2 Covenants in corporate loans

In order for a company to obtain a loan from a bank with the term “green
loan” in its name, the company must comply with the above requirements.
Since the requirements have been left somewhat open and mostly to be deci-
ded by the lending banking syndicate, a green loan may perhaps be suitable
for any type of project that covers these requirements. As the conditions for
granting the loan and monitoring "greenness” are left to the banks, they will
have to do monitoring of complying with the requirements. This monitoring

can be carried out, for example, through covenant conditions.

The covenants are specific conditions considered in the credit agreement bet-
ween the creditor and the borrower by which the borrower undertakes to
maintain certain financial and operational conditions throughout the dura-
tion of the credit relationship.?”” Covenants are a means of controlling, direc-
ting, and limiting the actions of the borrower in the desired areas to ensure
the ability to service the credit. Indeed, a premature basis for the repayment
of the debt may arise for the creditor on the basis of a breach of covenant
conditions.* The right to terminate is important to the creditor for the reason

that even if it does not exercise its right to maturity, it guarantees the creditor

35 Lehtonen — Wuolijoki 2022, p. 297-299.

36 See e.g. Green Bond Principles 2021 and the European Union Green Bond Standard.
E)Thg s)tandards for green loans have in fact actually been developed on the basis of green
onds).

37 Vilimiki 2014, p. 77.

38 Tirole 2006, p. 103.
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a strong bargaining position.*” Covenants are in fact crucial for the banks to

also comply with Basel regulation with higher-risk companies.*

Banks, therefore, mainly use financial covenants or key figure covenants to
overcome credit risk. But when it comes to green credit, traditional covenants
do not succeed to measure corporate responsibility in projects. To this end,
banks can, and also must use sustainable (or more precisely “environmental”)
covenants in the terms of the credit agreement when granting green loans.*!
More precisely, as the GLP requires, the borrower needs to complete a com-
pliance certificate yearly to show that the credit assets have been used in ac-

cordance with the sustainability-linked contractual provision relating to the

use of the credit.*?

As the borrower’s responsibility increases its weight in the banks’ risk man-
agement and stated emission reduction targets, the material deteriorations
in the sustainability figures will also give rise to a maturity criterion in cor-
porate lending.® The deteriorating accountability of corporate borrowers
over the duration of the loan, in other words, may damage the bank’s emis-
sion-free lending profile.* The bank should solve the problem by inserting a
contractual condition in the credit agreement that allows it to amortise the
credit as the borrowens liability figures deteriorate to a certain predefined
level. Such contract term could also be called a sustainability covenant, as
explained above, as its characteristics would be much like those of financial
covenants, where the maturity criterion arises from the weakening of the fi-

nancial ratios of credit.

39 Adler 2020, p. 2.

40 Adler 2020, p. 4.

41 Green Loan Principles 2020, p. 3-5.
42 Lehtonen — Wuolijoki 2022, p. 294.
43 Lehtonen — Wuolijoki 2022, p. 294.

44  Bank of Finland 2023.
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4 The positive and negative impacts of green loans

4.1 Borrowers

Now that I have briefly discussed the lender’s needs for financing, as well as
the obligations towards the lender, I will discuss more detailed the benefits of
a green loan and why a company should or should not apply for such a loan.
The demand for green loans has been growing in recent years and there must
be good reasons for that - not forgetting the business reasons that spring from
the Companies Act.” In my opinion, the benefits and needs for a green loan
in a company mostly arise from external impacts on the company, such as
consumers and investors. For example, a company’s reputation may suffer if

it does not consider the emissions it produces in its operations.

In this case, customer behaviour and buying behaviour could change. Con-
sumers may choose not to purchase certain products compared to previous
purchasing behaviour. It has even been studied that a company may have dif-
ficulty motivating and engaging its employees, if the company’s policies are
perceived as repugnant among the personnel. In other words, in addition to
maximizing shareholder value, it is expected, especially from large companies,
that operations are somewhat sustainable in addition to normal business. It
is worthy to acknowledge that together with environmental and climate pro-
tection, sustainable business operations also involve social and governance
aspects. These together are called ESG.”” As the granting of green loans is
mainly based on the assessment of positive environmental impacts, this pa-
per mainly focuses on environmental and climate aspects when it comes to

corporate responsibility. For other, or more general, corporate responsibility-

45 Nordea 2019.
46 Thompson 2021, p. 59.

47 Ristaniemi 2022, p. 26.
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related loans, the term “Sustainability-linked loan” is in use.*®

Applying for a green loan and implementing corporate responsibility is large-
ly based on the influence of external factors in the company’s strategy. Thus,
the starting point for a medium-sized or at least a large company is likely
to be that if there are no plans defined in the strategy for climate goals, the
company’s reputation is heading in a negative direction. Applying for a green
loan would therefore aim to get out of this negative "baseline” to the level
that is expected from the company. In addition to reputation, there are also
business benefits for the borrower. If the borrower reaches the sustainability
targets, it often earns a small price reduction in green loans compared to a

conventional credit instrument.?’

As always, there is a downside. Sustainable loan is most certainly not free.
As mentioned previously, not only financial covenants but also sustainability
covenants are placed on the green loan, and these are monitored annually.
Since reaching the sustainability targets is rewarded with a price reduction, in
return, if the covenant conditions cannot be fully met, or if the sustainability
covenant breaks completely, the lending bank has the option to increase the
loan margin or, in the extreme case, mature the loan prematurely.”® From a
business point of view, this could lead to significant losses and unfinished

projects for the company.

However, for many large companies, corporate sustainability reporting and
other corporate sustainability obligations are already commonplace, and the
above scenario is not that likely to occur.”® But for smaller and perhaps even

medium-sized enterprises, the matter is not that simple. Especially for those

48 The Loan Market Association has also published ”Sustainability-linked loan principles”
(SLLP’s) that “aim to facilitate and support environmentally ‘and socially sustainable
economic activity and growth.

49 Whuolijoki — Lehtonen 2022, p. 294.
50 Wauolijoki — Lehtonen 2022, p. 294.

51  Hummel — Jobst 2024, p. 5-7.



82 Acta Legis Turkuensia 1/2024

who, for example, are not covered by the Corporate Sustainability Reporting
Directive in terms of size, there may be significant constraints on proving the
“greenness” of their project.’ The company may not have experts internally
in terms of corporate responsibility, and paying for the services of an external
expert does not necessarily make sense on business grounds. However, in re-
cent years, consulting companies specializing in sustainability reporting and
auditing have begun to create services and systems that would make sustai-

nability reporting commonplace, along with other accounting obligations.”

4.2 Banks

Banks’ sustainable lending also seems to be becoming mandatory in modern
times, as new regulations and regulatory requirements require environmental
factors to be considered, especially in corporate finance. Investors and con-
sumers are thus not only putting pressure on access to environmental targets,
but now also on financial market managers, i.e. banks are increasingly being
obliged to go green through political decision-making. Banks’ lending can
be effectively regulated by means of capital requirements related to lending,.
Currently, the development trend is that the ESG risks of the company being
financed, such as the risk of causing environmental damage, will actually gain
greater weight in the credit consideration and also in the capital requirements
for lending. The European Central Bank has already required that climate
and environmental risks be considered in banks’ risk management frame-
works.>* There is also a growing need for banks to acquire sustainable loans in

their investment portfolios to make them for example carbon neutral.”

The fundamental idea in banking, and especially in the provision of debt

financing, is interest income for the lending bank. The interest income serves

52 Saunila, Rantala, Ukko, Havukainen 2019, p. 654.
53 Deloitte 2022.
54  Whuolijoki 2022. p. 143.

55 Danske Bank 2021.
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as a counterbalance to the risk of credit loss, in which case the borrower is
unable to meet its contractual obligation, i.e. repay the credit. In practice,
the higher the interest rate on the loan, the greater the risk to the debtor’s
insolvency.*® This is not only because the bank wants to make large profits,
but also because Basel regulation and other prudential regulations oblige the
bank to ensure that it has sufficient cash and other assets that can be quickly

converted into cash to pay off its maturing payment obligations.”

The basic idea behind green finance is that the debtor could get a cheaper loan
when it considers ESG risks in its projects for which it needs a bank loan. This
therefore may lead directly to a reduction in the bank’s risks and thus also
to a reduction in the level of interest rates imposed by regulation.”® On the
other hand, in addition to lowering the interest rate, green projects can also
be guaranteed through institutions with a state background, such as Finnvera

Oyj, which further reduces the bank’s risks.”

4.3 Investors and society

Finally, it is necessary to assess the current state of green lending more gen-
erally in terms of society and investor protection. As I mentioned earlier, a
loan is essentially an agreement between the borrower and the lender or lend-
ers. These agreements, although bilateral, have significance for the rest of the
public, for example investors. Investors are seeking a return on their invested
capital, in addition to which investors are increasingly hoping for account-
ability in their investment targets.®® Interestingly, sustainable investing can

actually provide not only a value boost, but also a better return on investment

56  Kurkela 2010, p. 11.
57 Waolijoki 2022, p. 10.
58 Wuolijoki 2022, p. 144.

59 Finnvera Oyj — Environmental Guarantee. See also: Borenius 2024.

60 Collin 2021.
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than traditional investing.®' It is therefore at least in the interests of investors

to obtain information about the investment.

I mentioned Danske Bank, BNP Paribas and Nordea news about the ar-
rangement of green loans. Needless to say, these news aim to arouse investors’
interest in the company being loaned. If, in the context of a major project,
a respected bank publishes that the project has been granted a green loan, it
means, at least according to the principles of the LMA, that the project (and
possibly in the rest of the company’s business) has projects to improve the

environment and climate and energy efficiency.

In the end, how extensive is this single social media post? For example, does it
mean that a green project in Finland reflects the goals of the whole Sibanye-
Stillwater Group for sustainable business? Not necessarily. A good example is
the piece of news I linked at the beginning of this paper about the Sibanye-
Stillwater Keliber lithium project in Finland. The project itself is green and
the investors may get the impression that the company could be a good in-
vestment within ESG targets. At the same time, a report has been published
in the same year that significant human rights violations have been detected at
the Sibanye-Stillwater mine, for example in terms of wages and occupational

safety.®

In terms of the environment and society, it is possible that green lending does
have beneficial effects on slowing global warming. Still, it is questionable how
far the greening extends into the value chains of large companies. In the case
of Sibanye-Stillwater, it would seem that green funding for a particular proj-
ect may not reach all corners of the company’s complex value chain. Mean-
while, small and medium-sized enterprises may find themselves in a different
situation, especially if they have only one unit in their group. This is obviously
a problem for which solutions should be sought. It does not make sense thata

company that has received green funding in Europe is destroying nature and

61  Silvola — Landau 2021, p. 163-164.

62 Finnwatch 2024.
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climate on the same scale, for example in South America. In legal literature,
attempts have been made to identify solutions to this problem in terms of
international sustainability laws and certain cross-border regulation has also

been examined in support of them.®

63 Salminen — Rajavuori 2019, p. 605-606.
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5 Conclusion

It is clear that green finance is a form of financing for the 2020s and the future
in debt financing. The amount of credit tied to sustainability has been increa-
sing, and I cannot see any reason why green lending growth would slow down
in the upcoming years. I would see that as reporting tools evolve, companies
are driven to design solutions that protect and improve the environment,
climate and energy efficiency. Green financing for small and medium-sized
enterprises will also be easier in the next few years if the right tools help com-
panies assess the sustainability of their operations and thus report forward

towards the banks.

I would see the need for sustainable business to be considered in every in-
dustry, as climate change is already at an alarming stage. If nothing is done
about it, the political bodies will have to take a firmer grip in legislative ways,
which may create difficulties for businesses. If companies are more willing to
develop solutions to improve the state of the climate, they could also prepare
themselves more easily as stricter sustainability reporting requirements inc-
rease. In addition to companies that are applying for loans, banks can and also
do things to finance sustainable business. Indeed, the objectives of the banks
might even be quite ambitious in the future, and it is not impossible that at
some point the maturity criterion will also be used in practice for loans in si-
tuations where the company has not achieved sufficient sustainability targets.
In other words, breaking the covenant may appear to the bank as not having
enough interest and negotiating, but wanting to punish the company with

breaking the covenant.

In order to avoid unnecessary risks to an individual company, it might be
appropriate to have regulations restricting banks in relation to green loans.
Banks are already heavily regulated, so the associated regulatory framework
is likely to be quite receptive to the new regulation. Although the banks have
done a good job of setting targets for a zero-emission future, I believe that, in
political ways, there is a reason to consider extending regulation to the field

of lending as well. The European Union has already published regulations
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on green bonds in 2023. Prior to this, bond regulation, like loans, was based
on the guidelines and principles of the International Capital Market Associa-
tion. Perhaps a similar regulation could be considered for the loan side, for
example as a European Green Loan regulation. However, as loan agreements
are subject to general freedom of contract, it will be interesting to see whether
the terms of loan agreements can ultimately be determined at the level of the
legislator. In Finland, but also even at EU level, freedom to conduct a busi-
ness is recognized as a fundamental right, and any interference with it would

require precise justification.

Promoting corporate sustainability through bank financing already seems to
be an effective way to encourage and guide companies towards more respon-
sible operations. Banks’ lending can also be efficiently guided by capital ade-
quacy requirements because banks do business with their assets, and they do
not want to tie up too much of their own capital. Although the inclusion of
ESG risks in lending also has social policy objectives of improving corporate
responsibility, the need to regulate credit sustainability risks can mainly be

justified by maintaining macro-stability.

Corporate sustainability has many benefits, but the most important benefits
of responsibility are its positive effects in stopping the climate crisis. In the
meantime, the EU’s regulatory framework for sustainable finance still assumes
that private capital flows will be directed to the most climate-friendly com-
panies and investments. It remains to be seen whether green lending will be
the new normal. At least for now, it is in significant demand and its demand
is increasing constantly. In my view, the kind of regulation it will require will

be most likely seen to be coming from the EU level.
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Enni Péyry

State Ownership Steering from the Point of View of Corpo-

rate Sustainability

The article deals with state ownership steering from the perspective of sustainable
corporate governance. The article’s primary focus is on the regulatory framework
of state ownership steering and the Finnish Government’s ownership policy deci-
sions since 2011, with a particular emphasis on how corporate responsibility has
been incorporated into them. The analysis is based on the observation that the
integration of responsibility into ownership policy has strengthened over time,
yet its practical implementation remains inconsistent. The article examines the
means by which the state can influence companies through both formal and in-
Jformal ownership steering, and how these practices correspond with company law
principles such as profit maximization and equal treatment of shareholders. The
article also investigates whether the state’s declared responsibility objectives are
realized in practice, and to what extent ownership policy decisions function as
effective tools for promoting corporate responsibility.

The article follows a legal-dogmatic approach. The main sources of the article
are the Finnish Government’s ownership policy decisions, the Limited Liability
Companies Act and its preparatory works, as well as Finnish legal literature. It
also considers case law to a limited extent.

The article concludes that although corporate responsibility has been increasingly
emphasized in the Finnish Government'’s ownership policy decisions, its imple-
mentation in practice has remained inconsistent and often insufficient. Owner-
ship policy decisions serve more as political declarations than binding instru-
ments, which limits their effectiveness in steering state-owned companies toward
sustainable practices. The article states that the state seeks to portray itself as a
promoter of corporate responsibility, but in reality, responsibility often functions
more as a communicative goal than as a genuinely guiding principle. Stronger
instruments, such as legislation or taxation, could provide more effective means

for the state to advance corporate responsibility than ownership steering alone.
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Valtion omistajaohjaus kestivin yritystoiminnan

nikékulmasta

Hakusanat: omistajaohjaus, omistajapolitiikka, osakeyhtivoikeus, valtionyhtis,
yritysvastuu

1 Johdanto

Suomen valtiolle ei ole siddetty lailla velvollisuutta harjoittaa yritystoimin-
taa tai omistaa liiketoimintaa harjoittavia yrityksid. Tdstd huolimatta silld
on perinteisesti ollut merkittdvi rooli yritysten omistajana ja yritystoimin-
nan harjoittajana.! Valtion yhtidomistukset ovat muodostaneet merkittivin
osan Suomen kansallisvarallisuudesta.” Valtion suoraan tai vilillisesti sijoitus-
yhtionsi Solidiumin kautta omistamien osakkeiden yhteenlaskettu arvo oli
vuoden 2023 lopussa noin 37 miljardia euroa. Maird on huomattava suh-
teessa Suomen talouden kokoon ja selvisti suurempi kuin monissa muissa
linsimaissa.” Suomi kuuluukin niihin harvalukuisiin Euroopan unionin (EU)
jasenvaltioihin, joissa valtion osakeomistajuus yhtioissd on edelleen huomat-

tavaa.4

Valtion osakeomistuksista huolehditaan omistajaohjauksen keinoin.> Omis-

tajaohjaus tarkoittaa osakkeenomistajan taholta yhtioon kohdistuvaa ohjaus-

1 ﬁa.n/eaanpdd — Oulasvirta — Wacker 2014, s. 16, 409-423; Eilavaara — Sarja 1999, s. 23,
2 HE80/2007 vp, s. 3.

3 Valtioneuvoston julkaisuja 2024:17, s. 95 Eloranta 2018, s. 286.

4 Tuominen-Thuesen ym. 2019, s. 12.

5  Valtiontalouden tarkastusviraston tarkastuskertomukset 7/2013, s. 12.
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ta.* Omistajaohjaus kattaa ne toimenpiteet, joilla osakkeenomistaja vaikuttaa
yrityksen toimintaan ja kehitykseen.” Omistajaohjauksella osakkeenomista-
ja pyrkii edistimddn yrityksen menestystd ja varmistamaan omistajan edun
toteutumisen. Valtion omistajaohjausta ja yhtidomistusta oikeudellisesti tar-
kasteltaessa yhtyvit yksityis- ja julkisoikeudellinen nikokulma. Valtion omis-
tamat yhtiot toimivat politiikan ja markkinoiden ristiaallokossa, jossa poliit-
tisesti johdettu ja julkisoikeudellisen sddntelyn alainen omistaja toimii liiketa-
loudellisin periaattein johdetussa ja yksityisoikeudellisten sddntojen puitteissa

toimivassa yhteisossa.?

Valtionyhtiviltd odotetaan enemmain kuin pelkkid taloudellista menestystd.’
Titen valtion tavoitteet ja preferenssit eivit rajoitu ainoastaan voiton maksi-
mointiin, vaan valtio edellyttidd yhtioiltddn my6s yritysvastuun edellakavijyyt-
td.'” Nykyisin yritysvastuu on osa omistajaohjausta ja integroitu osaksi valtion

omistajaohjauksen toimintaa."

Tdman artikkelin tarkoituksena on selvittad oikeusdogmaattisin menetelmin,
miten valtio edistdd yritysvastuuta omistajaohjauksen keinoin. Artikkelin
aluksi tarkastelen valtion omistajaohjauksen sidntelykehikkoa. Tdmin jil-
keen kiyn ldpi valtioneuvoston omistajapoliittiset periaatepddtokset vuodesta
2011 lzhtien ja tarkastelen, miten vastuullisuus tulee niissd vastaan. Analysoin
myds rajatusti periaatepiddtosten oikeuslihdearvoa. Jaksossa pohdin, onko
vastuullisuus muuttunut merkittdviksi osaksi valtion omistajapolitiikkaa. Li-
saksi arvioin kriittisesti valtion toimintamahdollisuuksia ja periaatepaitokses-

sd julkilausuttuja tavoitteita. Jaksossa esitetddn, ettd pelkkd maininta vastuul-

6 Tuominen-Thuesen ym. 2019, s. 9.

7  Valtiontalouden tarkastusviraston tarkastuskertomukset 7/2013 s. 11.

8  Timonen 20006, s.1313.

9  Hakala 2019, s. 5.

10 2](\)/%541‘70"7;1 — Rajavuori 2014, s. 704; Valtioneuvoston omistajapoliittinen periaatepddtds

,8. 7.
11 Valtioneuvoston julkaisuja 2023:40, s. 16.
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lisuudesta periaatepddtoksessi ei vield takaa sitd, ettd valtio todellisuudessa

harjoittaa vastuullista omistajaohjausta.

Neljiannessi jaksossa tarkastelen osakkeenomistajan muodollista ja epimuo-
dollista vallankiyttod. Pohdin, miten valtio voi tuoda uusia tai ylimadriisia
tavoitteita yhtiolle kdyttimilld osakeomistustensa tuomaa valtaa esimerkiksi
yhtiokokouksessa tai muuten hallituksen kanssa keskustellen. Tdmin jilkeen
syvennyn kisitteleméddn, miten aktiivinen omistajapolitiikka kiy yhteen osa-
keyhtiolain vaatimusten kanssa. Analysoin myos hieman osakkeenomistajan
itsekkyysoikeutta. Lopuksi syvennyn tarkastelemaan, miten valtion osake-
omistuksen maird vaikuttaa yritysvastuun toteuttamiseen. Viimeisessd pai-
luvussa esitdn artikkelin johtopaidtokset. Keskeisend lihteend artikkelissani
toimivat erityisesti valtioneuvoston omistajapoliittiset periaatepadtokset, osa-

keyhtiolaki ja sen valmisteluaineistot sekd kotimainen oikeuskirjallisuus.

Tutkimuskysymykseni on:

Miten valtio edistid yritysvastuuta omistamissaan osakeyhtivissi omistajaohjauk-

sen keinoin?
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2 Omistajaohjauksen siintelykehikko
2.1 Séintely omistajaohjauksen perustana

Valtion omistusta sddntelee monimutkainen ja monitasoinen oikeudellinen
kehikko, joka ulottuu yhtidoikeudesta perustuslakiin ja soft law:sta EU-
oikeuteen.'” Koska valtaosa valtion omistamista yhtidisti on osakeyhtioiti,
omistajaohjaukseen vaikuttaa ensisijaisesti osakeyhtiolaki (624/2006, my6h.
OYL), joka kattaa sekd listatut ettd listaamattomat yhtiét. Osakeyhtiolaki
midrittelee yhtion tarkoituksen, funktion ja organisaatiorakenteen. Vaikka
monia osakeyhti6lakiin perustuvia oletuksia voidaan muuttaa yhtidjirjestyk-
sessd, osakeyhti6laissa on useita sitovia siannoksii, jotka koskevat esimerkiksi
osakkeenomistajien ja velkojien suojaa. Valtion omistajachjauksen nikokul-
masta osakeyhti6lain tirkeimmat sadnnokset liittyvit yhtion erilliseen oikeus-
henkilollisyyteen (OYL 1:2), sen oletustarkoitukseen tuottaa voittoa osak-
keenomistajille (OYL 1:5) ja osakkeenomistajien yhdenvertaiseen kohteluun
(OYL 1:7). Ndm4 sddnnét madrittelevit osakkeenomistajien ja yhtién toimi-
elinten eri toimivaltuudet seki vastuut eristden osakkeenomistajat yhtion joh-
dosta. Edelld mainitut osakeyhti6lain sdédnndt saattavat rajoittaa myos enem-
mistdosakkaiden mahdollisuuksia ohjata yhtién toimintaa yhtikokouksen ja
muiden muodollisten valvontakeinojen ulkopuolella."”® Osakeyhtiolain lisik-
si julkisesti noteerattujen yhtididen toimintaa sditelevit Euroopan unionin
lainsdddintd, arvopaperimarkkinalaki (746/2012) seki alan itsesddntelynor-
mit, kuten listayhtididen hallinnointikoodi ja Helsingin Porssin sidnnoe.'
Lisiksi valtio edellyttdd yritysten noudattavan toiminnassaan kansainvilisesti

tunnustettuja yritysvastuun sopimuksia ja periaatteita.'

12 Rajavuori — Saloranta 2024, s. 87.
13 Ibid.s. 87-88.

14 OKV/1006/10/2023, OKV/1007/10/2023, s. 12; 7aVL 13/2012 vp, s. 1-2. EU:n
ainsiidinnostd merkittdvimpind voidaan mainita esimerkiksi ns. yritysvastuu-direktiivi

(2024/1760) ja kestavyysraportointidirektiivi (2022/2464).

15 Valtioneuvoston julkaisuja 2024:17, s. 23. Niitd ovat esimerkiksi Taloudellisen yhteis-
tyon ja kehityksen jirjeston (OECD) toimintaohjeet monikansallisille yrityksille, }Slfhdis-
tyneiden kansakuntien (YK) Global Compact -aloite ja YK:n yrityksii ja ihmisoikeuksia
Koskevat periaatteet.
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Myos valtion osakeomistusten hallinnointia sddnnellddn. Suomen perustus-
lain (731/1999) mukaan valtion mairiysvallassa olevissa yhti6issd lailla sidde-
tddn toimivallasta ja menettelystd kiytettdessd valtion osakasvaltaa. Edelleen
perustuslain mukaan lailla mairitelldin my6s ne tilanteet, joissa méddrdysval-
lan hankkimiseen valtiolle yhtiossd tai maardysvallasta luopumiseen vaaditaan

eduskunnan suostumus.

Keskeinen viline, joka ohjaa valtion omistajapolitiikkaa ja -ohjausta, on laki
valtion yhtidomistuksesta ja omistajaohjauksesta (1368/2007, my6h. omis-
tajaohjauslaki). Sitd sovelletaan yhtidomistusta koskevaan piddtoksentekoon,
joka koskee valtion osakeomistuksia sekd enemmistd- ettd vihemmistéomis-
teisissa yhtidissd.'® Omistajaohjauslaki toimii perustana valtion omistajuus-
toimintojen jirjestimiselle, ja se madrittelee valtion omistajuustoimintoihin

osallistuvien toimijoiden viliset toimivallanjaot."”
2.2 Valtioneuvoston omistajapoliittinen periaatepéitos

Valtion yhtidomaisuudesta huolehditaan omistajaohjauksen keinoin ja
vilinein noudattaen valtion omistajapolitiikassa midriteltyjd periaatteita.'®
Onmistajapolitiikka tarkoittaa hallituksen nakemystd siitd, mihin suuntaan
valtion omistuksia tulisi kehittdd. Valtion omistajapolitiikka perustuu
omistaja-arvon kasvattamiseen, missd huomioidaan yhtion kaikki etutahot.”
Valtion omistajapolitiikan tavoitteita toteutetaan omistajaohjauksella. Omis-

tajaohjauksella tarkoitetaan konkreettisia toimia, joilla omistajapolitiikkaa

16 Rajavuori — Saloranta 2024, s. 88. Kyseessd on valtion kokonaan omistama yhtis, jos
valtio omistaa 100 % yhtién osakepiiomasta. Valtionenemmistdiselld yhtiolld tarkoite-
taan yhtioti, jossa valtiolla on yli 50 % mutta alle 100 % kaikista osaleeista ja niiden
tuottamasta ddnimidristi. Valtion osakkuusyhtigssi valtiolla on vihintdin 10 % mutta
enintddn 50 % kaikista osakkeista ja niiden’d4nivallasta. Ks. esimerkiksi 77VAM 1/2009
up, s. 11 ja HE 80/2007 vp.

17 Ibid.
18 Tuloksellisuustarkastuskertomus 204/2010, s. 29.

19 Vuoria 2004, s. 32.
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toteutetaan kdytinnossd.>

Valtion omistajapolitiikka perustuu hallitusohjelmaan, jossa miiritellddn sen
keskeiset tavoitteet ja periaatteet.”’ Hallitusohjelman pohjalta valtioneuvosto
laatii omistajapoliittisen periaatepditoksen, jossa linjataan omistajaohjauk-
sen pdivittdisen toiminnan periaatteet ja toimintatavat.”> Periaatepditds on
keskeinen omistajaohjauskiytintojen madrittdja. Sen perusteella omistajaoh-
jauksen toteutuksesta vastaavat tahot toimivat hallituskauden ajan.*® Periaa-
tepadtoksessd linjataan tarkemmat strategiset suuntaviivat sekd kuvataan val-
tion omistajaohjauksen toimintatavat.** Niilld linjauksilla viestitdan muille
markkinatoimijoille, miten valtio toimii omistajana samalla miiritellen ne

intressit, joita omistajaohjauksella pyritadn edistimain.”

Periaatepddtostd voidaan kuvata poliittisen omistajan julkiseksi kdyttaytymis-
ohjeeksi tai kdyttdytymissitoumukseksi, silld valtion uskottavuutta yhtidomis-
tajana voidaan mitata suhteessa periaatepdatoksen noudattamiseen. Yleisesti
periaatepddtos nihdiidn tirkedni signaalina yleisolle, yhtioille ja markkinoille
valtion tulevasta toiminnasta osakkeenomistajana. Koska periaatepditos on
luonteeltaan poliittinen asiakirja, silld ei ole lakiin perustuvia muodollisia
oikeusvaikutuksia. Niin ollen periaatepditds ei suoraan velvoita yhtioitd ja
niiden toimielimid, jolloin sen toteuttaminen ja noudattaminen jid viran-
omaisten, yhtididen ja muiden toimijoiden harkinnan varaan.?® Tiéten periaa-

tepadtoksen kiytinndn vaikutus saattaa jadda vihiiseksi, eikid se vilttdmittd

20  Eilavaara — Sarja 1999, s. 496.

21 Ibid.

22 HE 224/2020 vp, s. 8.

23  Timonen 2006, s.1314.

24 Valtioneuvoston julkaisuja 2024:17, s. 16.
25 Ks. Kaisanlahti 2000, s. 31.

26 lf?lj[fz'édttd 2005, s. 344, 383; Rajavuori — Saloranta 2024, s. 89; Timonen 2006, s. 1314,
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johda konkreettisiin toimiin. Tami voi johtaa siihen, ettd periaatepditds jad
pelkiksi symboliseksi ohjeeksi, eikd sitd sovelleta tdysimddriisesti silloin, kun

poliittiset intressit tai taloudelliset paineet ajavat sen ohi.
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3 Valtion omistajaohjaus ja yritysvastuu
3.1 Yritysvastuu kisitteend

Valtion omistajapolitiikkaan voidaan liiketaloudellisten tavoitteiden lisik-
si sisdllyttdd myos yritysvastuun edistimiseen liittyvid tavoitteita.”” Valtio
on pyrkinyt periaatepditosten ja omistajaohjauksen avulla kehittiméin yri-
tysvastuun huomioimista valtio-omisteisten yhtididen toiminnassa.”® Téstd
johtuen niiden toiminnassa joudutaan yhteensovittamaan liiketaloudellisia
ja yhteiskuntapoliittisia intresseji. Yhtion kannalta liiketaloudellisen voiton
saavuttaminen on keskeisin tavoite, mutta jos yhtiolli on myds yhteiskunta-
poliittisia tavoitteita, yhteensovittaminen vaatii liiketaloudellisilta tavoitteilta
kompromisseja. Omistajavallan kiytt6 heijastelee sitd, kuinka niitd tavoittei-

ta kulloinkin painotetaan.”

Yritysvastuu on kisitteend avoin ja altis vaihteleville tulkinnoille.”® Valtioneu-
voston yhteiskunta- ja yritysvastuuta koskevassa periaatepddtksessi yritysvas-
tuu médritellddn lainsdddinnon vihimmaiisvaatimukset ylittaviksi vastuuksi
esimerkiksi ympdristostd, ldhiyhteisoistd, tyontekijoistd, kuluttajista ja sidos-
ryhmistd. Periaatepéditoksessd yritysvastuu nihdddn vastuuna, joka toimijoilla

on omista yhteiskunnallisista vaikutuksistaan.”'

Yritysvastuu jaetaan vakiintuneesti John Elkingtonin kolmen pilarin mallin
mukaisesti taloudelliseen, sosiaaliseen ja ympiristovastuuseen.’ Taloudelli-

sella vastuulla tarkoitetaan yrityksen litketoiminnan kestivyyttd, seki sen toi-

27 Kankaanpii — Oulasvirta — Wacker 2010, s. 16.

28  Tuominen-Thuesen ym. 2019, s. 10.

29  Eilavaara — Sarja 1999, s. 20, 372.

30 Nystrom —Rajavuori 2014, s. 703.

31 Valtioneuvoston periaatepditds yhteiskunta- ja yritysvastuusta 2012, s. 1.

32 Ks. Elkington 2004.
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minnan taloudellisia vaikutuksia toimintaympiristdssd ja yhteiskunnassa.”

Taloudellista vastuuta tarkasteltaessa pohditaan luoko yritys taloudellista
hyvinvointia myos muille kuin omistajilleen.?® Sen sijaan sosiaalinen vastuu
velvoittaa yritystd ottamaan huomioon sen toiminnan vaikutukset ihmisiin.
Sosiaalisesti vastuullinen yritys toimii siten, ettei sen toiminnasta aiheudu hai-
tallisia vaikutuksia sen sidosryhmiin kuuluviin ihmisiin.** Ympiristovastuulla
viitataan puolestaan siihen, ettd yritys huomioi toiminnassaan ympariston, ja

pyrkii toimimaan sen kannalta mahdollisimman kestivisti.*®

3.2 Yritysvastuu valtioneuvoston omistajapoliittisissa periaatepiitoksis-
sd vuosina 2011-2024

Yritysvastuu on ollut johdonmukaisesti mukana omistajaohjausta koskevas-
sa valtioneuvoston omistajapoliittisessa periaatepddtoksessi vuodesta 2011
lahtien.” Kehityksen taustalla on valtioneuvoston vuonna 2012 antama pe-
riaatepddtos yhteiskunta- ja yritysvastuusta, jossa linjattiin, ettd omistajapo-
liittisessa periaatepadtoksessd otetaan huomioon yritysvastuun edistimiseen
liittyvit nikokohdat.”® Yritysvastuu on sittemmin vakiintunut osaksi valtion

omistajapoliittisia periaatepadtoksid.

Yritysvastuunikonikokohtien asema valtion omistajapolitiikassa vahvistui
erityisesti vuoden 2011 valtioneuvoston omistajapoliittisen periaatepddtoksen
myotd, jolloin yritysvastuuasiat nostettiin entisti nikyvimmin esille ja kes-
keiseksi teemaksi. Vuoden 2011 periaatepadtoksessi yritysvastuu integroitiin
aikaisempaa voimakkaammin valtion omistajaohjauspolitiikkaan ulottamalla

yritysvastuu yhtididen toiminnan vastuullisuuden edistimiseen ja varmista-

33 Aitta 2018, s. 271-272.

34 Talvio — Vilimaa 2004, s. 41.

35 Pentikiinen 2019, s. 569.

36 Ks. Harmaala — Jallinoja 2012, s. 22.
37  Wacker 2019, s. 291-292.

38 Valtioneuvoston periaatepditds yhteiskunta- ja yritysvastuusta 2012, s. 7.
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miseen. Omistajapolitiikan lihtokohdaksi mairiteltiin yhteiskunnallisesti ja
litketaloudellisesti kestdvi tulos, jonka saavuttamiseksi valtion tuli painottaa
ympdriston kannalta vastuullista toimintaa.”” Yritysvastuunikokohdat eivit
syrjdyttineet omistajapolititkan pddtavoitetta eli omistaja-arvon pitkdjanteistd
kasvattamista, mutta ne monipuolistivat sitd intressien joukkoa, joka valtion
oli huomioitava omistajaohjaustoiminnassaan.® Lisiksi periaatepiitoksessi
annettiin yritysvastuun raportointimalli, jonka mukaan yhtiéiden tuli rapor-

toida yritysvastuusta riictdvin tdsmailliselld ja vertailukelpoisella tavalla.”!

Vuonna 2016 annetussa valtioneuvoston omistajapolitiikkaa koskevassa peri-
aatepddtoksessd "Tase toihin — kasvua luovaa omistajapolitiikkaa” valtio terd-
voitti vastuullisuusodotuksiaan. Periaatepddtoksen myotd omistajapolititkan
painopiste muuttui yhd vastuullisempaan suuntaan, kun yritysvastuu nimet-
tiin valtionyhtividen perusarvoksi.** Periaatepddtoksessi valtion odotukset
kehittyivit pelkdstd raportointivaatimuksesta yhi strategisemman yritysvas-
tuun vaatimuksiin, mikd heijasteli sidosryhmien odotusten ja yhteiskunnan
kehitystd.* Samalla yritysvastuun raportointivaadetta laajennettiin ja konk-

retisoitiin.*

Vuoden 2020 valtioneuvoston omistajapoliittisessa periaatepdatoksessd ”Vau-
rautta vastuullisella omistajuudella” vahvistettiin entisestddn valtion omista-
japolitiikan vastuullisuuslinjauksia, kun valtion omistajaohjauksen painopis-

teiksi nimettiin vastuullisuus- ja ilmastoasiat. Periaatepddtoksessi valtio edel-

39 Valtion omistajapolitiikkaa koskeva periaatepdicds 3.11.2011, s. 7.
40  Nystrom —Rajavuori 2014, s. 702.

41 Valtion omistajz&)olitiikkaa koskeva periaatepddtds 3.11.2011, s. 21-23. Raportointioh-
jeistus perustui Global Reporting Initiative (GRI) 3 -raportointiohjeistukseen, joka oli
valtioneuvoston kanslian omistajaohjausosaston mukaan tarkoitettu vain viitekehyksek-
si, el yksityiskohtaisesti noudatettavaksi.

42 Valtion omistajapolitiikkaa koskeva ]g]eriaatep'aiéités 13.5.2016, s. 4, 7, 31. Ks. my6s
Tuominen-Thuesen ym. 2019, s. 10; Valtiontalouden tarkastusviraston tarkastuskerto-
mubkset 5/2017, s. 5.

43 Valtioneuvoston julkaisuja 2020:6, s. 11.

44 Valtion omistajapolitiikkaa koskeva periaatepditos 13.5.2016, s. 31-32.
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lytti yhtididen integroivan vastuullisuuden vahvasti osaksi litketoimintaansa.
Periaatepddtoksen my6td valtionyhtividen tavoitteeksi asetettiin edellakivi-

jyys hiilineutraaliin kiertotalouteen siirtymisessd ja vastuullisuudessa.’

Vuoden 2024 valtioneuvoston omistajapoliittisessa periaatepddtoksessd “Kes-
tavdd kasvua valtion omistuksella” vastuullisuus on asetettu valtion omistaja-
politiikan lihtokohdaksi. Periaatepddtoksess on tdsmennetty valtion vastuul-
lisuusodotuksia sekd korostettu yhtididen vastuuta arvoketjujen ympiristo- ja
ihmisoikeusvaikutuksista.”> Kesikuussa 2024 omistajaohjausosasto ilmoitti
ottavansa kiytt66n uuden toimintatavan, jossa se laatii siannéllisesti valtion
yhtidomistuksia koskevan vastuullisuusohjelman.’ Ohjelma on tarkemman
tason toimeenpanosuunnitelma periaatepadtoksen linjausten kiytint66n vie-
miseksi. Siind mairitellddn valtion vastuullisuustavoitteet ja -mittarit, joilla
valtio voi seurata vastuullisuustyonsi ja omistajaohjaustyonsi vaikuttavuut-

ta.t

Voimassa olevassa omistajapoliittisessa periaatepdatoksessd valtion vastuulli-
suustyd kilpistyy kahteen nikékulmaan: yritysten toiminnan ohjaamiseen ja
valtioneuvoston kanslian toimintaan. Yritysten toimintaa ohjaamalla valtio
velvoittaa niitd huomioimaan vastuullisuuden osana niiden strategiaa, liike-
toimintamallia ja johdon palkitsemista. Kiytinnossi timi tarkoittaa esimer-
kiksi eettisten liiketoimintaperiaatteiden laatimista, korruptionvastaista ty6td,
huolellisuusvelvoitteen noudattamista sekd lipindkyvid vastuullisuusrapor-
tointia. Sen sijaan valtioneuvoston kanslian toiminnalle kohdistetut tavoitteet
keskittyvit valtioneuvoston henkiléston hyvinvointiin ja kanslian ympiristo-

vaikutusten pienentimiseen.’

1 Valtioneuvoston omistajapoliittinen periaatepiitos 8.4.2020, s. 9-10. Ks. myds Minis-
teri Tytti Tuppuraisen saate 8.5.2020.

2 Valtioneuvoston omistajapoliittinen periaatepditos 2024, s. 4, 17-19.

3 Valtioneuvoston tiedote 18.6.2024.

4 Valtio-omistajan vastuullisuusohjelma 6/2024.

5  Ks. Valtioneuvoston kanslian vastuullisuusraportti 2023; Valtioneuvoston omistajapo-
liittinen periaatepaitos 2024.
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Ympiristoasioissa periaatepadtoksen painopiste on ilmastotoimissa ja luon-
non monimuotoisuuden edistimisessd, kun taas sosiaalisia vaikutuksia tar-
kastellaan ldhinni yritysten arvoketjujen kautta. Yhteiskunnallisten ja talo-
udellisten vaikutusten osalta periaatepddtoksestd puuttuvat kuitenkin selkedt
linjaukset. Valtion linjauksia lukiessa herdd kysymys, miksei valtio omistajana
vaadi itseltddn edellakivijyyttd erityisesti vastuullisessa sijoittamisessa ja omis-
tamisessa. Vaikka yhteiskunnallinen vaikuttaminen sijoituspadtosten kautta
ei nidytd kdytinnossd olevan valtion omistajaohjaustoiminnan tavoitteena,
valtiolla olisi mahdollisuus edistdd yritysvastuuta sijoittamalla yrityksiin, joi-

den ydinliiketoiminta tukee kestivin kehityksen tavoitteita.®

Periaatepddtoksen mukaan valtio edellyttdd yritysten raportoivan suorista ja
epdsuorista padstoistidn kasvihuonekaasuprotokollan mukaisesti sekd aset-
tavan ilmastotavoitteita, kuten tavoitteen hiilineutraalista Suomesta vuo-
teen 2035 mennessd ja Pariisin ilmastosopimuksen tavoitteen ilmaston lim-
penemisen rajoittamiseksi 1,5 asteeseen. Vuonna 2023 kuitenkin vain 76
prosenttia yhtidistd raportoi padstoistidn ja 44 prosenttia ei ollut asettanut
hiilineutraaliustavoitetta. Lisiksi 19 prosenttia yhtioistd ei raportoinut hii-
lineutraalisuustavoitteesta lainkaan. Vaikka periaatepditoksessi edellytetdin
yhtididen asettavan mitattavia tavoitteita ymparistovaikutusten ja luonnon
monimuotoisuuden osalta, vuonna 2023 vain 27 prosenttia yhtioisté oli aset-

tanut biodiversiteettitavoitteita.”

Valtion vastuullisuusodotukset ja periaatepddtoksessi julkilausutut tavoitteet
valtio-omisteisille yhtioille ovat kattavat, mutta kidytinnén toteutuksen ja ra-
portoinnin osalta tavoitteiden tdyttyminen niyttdd puutteelliselta. Kriittisesti
arvioiden voidaan todeta, ettd vaikka valtio on asettanut yrityksille selkeitd
yritysvastuuta koskevia vaatimuksia, kidytinnon tasolla niiden tavoitteiden
saavuttamisessa on selvid haasteita ja puutteita. Nidin ollen esitetyn pohjalta

voidaan todeta, ettd vaikka periaatepddtoksessd todetaan valtion kiinnittavin

6 Ks. Oiva 15.8.2024.

7 Valtoneuvoston julkaisuja 2024:17, s. 27-28; Valtioneuvoston omistajapoliittinen Ope—
r9iaatepii'aités 2024, s. 18; Valtioneuvoston omistajapoliittinen periaatepdatos 8.4.2020, s.
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yritysvastuuseen huomiota, se ei vilttdimittd toimi todisteena sille, ettd valtio

todellisuudessa edistdd yritysvastuuta.

On aiheellista pohtia, miten paljon periaatepditokset todellisuudessa vaikut-
tavat valtion omistamien yhtiéiden toimintaan, ja kuinka tehokkaasti valtion
periaatepddtokset todella ohjaavat valtio-omisteisten yhtididen toimintaa.
Vaikka valtio on selkeidsti tunnistanut vastuullisuuden tirkeyden, toimeen-
pano kiytinndssd on vield osittain melko puutteellista. Jos valtaosa valtion
omistamista yhtidistd ei saavuta asetettuja vastuullisuustavoitteita ja vastuul-
lisuustavoitteiden kidytinnon toteutumisessa on merkittivid puutteita, herdi
kysymys, onko nykyisten periaatepditosten rooli ja sitovuus riittavid. Mikili
valtio asettaa vastuullisuustavoitteita, mutta ne jiavit konkreettisella tasolla
toteutumatta, voidaan kyseenalaistaa, ovatko pelkit ohjaavat periaatepdatok-

set ylipadtdan tehokas keino edistdd vastuullisuutta.

Kriittinen arviointi valtion toimintamahdollisuuksista yritysvastuun edistéji-
nd paljastaa haasteita, jotka voivat heikentdd periaatepddtoksessd asetettujen
tavoitteiden saavuttamista. Niihin haasteisiin kuuluvat resurssien rajallisuus,
tiukat sddntelyvaatimukset sekd sidosryhmien erilaiset ja jopa ristiriitaiset
odotukset. Lisiksi valtio voi joutua tasapainottelemaan taloudellisen kannat-
tavuuden ja yhteiskunnallisten tavoitteiden vililld. Poliittisessa ymparistdssd
toimiminen lisdd haasteellisuutta, silld valtion paitoksentekoon vaikuttavat
erilaiset poliittiset intressit, jotka eivit aina ole linjassa yritysvastuun edistimi-
sen kanssa.® Poliittinen paine voi johtaa siihen, ettd omistajaohjauksessa kes-
kitytddn enemmin lyhyen aikavilin poliittisesti hyviksyttyihin ratkaisuihin
kuin kestdviin pitkdn aikavilin strategioihin. Nami haasteet voivat osaltaan
selittdd, miksi kunnianhimoisista tavoitteistaan huolimatta valtio mielletiin
yleisesti pikemminkin jarruksi kuin edelldkavijaksi yritysvastuun edistdmises-

sd.?

8  Tistd hyvini esimerkkini toimii Kemijoki Oy:n Sierilin voimalaitoshanke, joka oli
pitkdin poliittisen kiistan kohteena.

9  Ks. esimerkiksi Kauppalehti 6.2.2017; Leinonen 2016, s. 1-16.
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3.3 Omistajaohjauksen haasteet

Valtio-omistajan tahdon muodostaa ensisijaisesti valtioneuvosto, joka linjaa
valtion omistajapolitiikan periaatteet ja tavoitteet hallitusohjelmassa.'® Hal-
lituksella on niin ollen valta linjata, kuinka keskeisend osana yritysvastuuta
pidetddn valtion omistamissa yrityksissi. Oikeuskansleri on todennut, ettd
"yhtion edun (yhtion tulos), valtio-omistajan edun (yhtion kehittiminen
ja omistaja-arvon pitkéjinteisen kasvun tukeminen) ja yleisen edun (yhtion
toiminnan vastuullisuuden edistiminen ja varmistaminen) vilinen painotus
omistajaohjauksessa vaihtelee yhtion luonteesta riippuen.”"! Tdmd mahdol-
listaa sen, ettd yritysvastuuta painotetaan kunkin yhtién erityispiirteet huo-

mioiden.

Valtio siis muodostaa tahtonsa yritysvastuuta koskevissa kysymyksissi poliit-
tisten padtosten kautta. Niin ollen se, kuinka paljon yritysvastuuta painote-
taan omistajaohjauksessa, on poliittinen arvovalinta. Kysymys siitd, haluaako
valtio edistdd yritysvastuuta, palautuu aina vallassa olevalle hallitukselle vas-
tattavaksi. Arvovalintojen pohjalta hallitus vastaa sithen, miksi valtio edistd
yritysvastuuta, ja haluaako se oikeastaan edes tehdd niin. Nykyinen hallitus
on ilmaissut haluavansa edistdd yritysvastuuta omistajaohjauksessaan perus-
tellen sitd silld, ettd vastuullisuus parantaa yritysten kilpailukykyi ja kasvattaa
omistaja-arvoa.'” Kokonaan toinen kysymys on se, edistiiko valtio todel-
lisuudessa yritysvastuuta, vai jaiko tavoite pelkiksi julkilausumaksi ilman
konkreettisia toimenpiteitd. T4td pohdittaessa on syytd tarkastella, millaisia
kdytinnon toimia hallitus on valmis toteuttamaan yritysten vastuullisuusta-

voitteiden edistimiseksi.

Vuonna 2020 ympiristojirjestd World Wide Fund for Nature (WWEF) teki

Fortumin yhtiokokoukselle aloitteen, jossa vaadittiin Pariisin ilmastosopi-

10 Eilavaara — Sarja 1999, s. 496.
11 OKV/1601/1/2013.

12 Valtioneuvoston omistajapoliittinen periaatepditos 2024, s. 17.
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muksen 1,5 asteen tavoitteen kirjaamista Fortumin yhti6jirjestykseen.'? For-
tumin enemmistéosakkeenomistajana valtio hylkisi ehdotetun yhtijirjestys-
muutoksen vedoten osakeyhtiélain mukaiseen yhtion toiminnan tarkoituk-
seen (OYL 1:5). Omistajaohjausministeri Tuppuraisen mukaan yhti6jirjes-
tysmuutos olisi muuttanut Fortumin toiminnan tarkoitusta yleishyddylliseen
suuntaan, miki olisi tarkoittanut poikkeamista osakeyhtilain mukaisesta
yhtion toiminnan tarkoituksesta (OYL 1:5)." Hylkdyspadtos ndyttdytyi ris-
tiriitaisena omistajapoliittisen periaatepddtoksen rinnalla, jossa nimenomai-
sesti edellytettiin valtio-omisteisten yhtididen huomioivan Pariisin ilmasto-
sopimuksen 1,5 asteen tavoite."” Tapauksen valossa valtio niytti pakoilevan
vastuutaan ilmastonmuutoksen hillinnéssd. Tapaus jitti valtion roolin yritys-
vastuun edistdjini ja konkreettisena ilmastotoimien tukijana episelviksi, sill

se kieltdytyi itse sitoutumasta periaatepadtoksessd asetettuihin tavoitteisiin.

Valtioneuvoston SIHTI-hankkeessa kivi ilmi, ettid valtion kokonaan omis-
tamat'® yritykset eivit kuuluneet edellikivijoiden ryhmidin YK:n yricyksid
ja ihmisoikeuksia koskevien ohjaavien periaatteiden toimeenpanossa. Sen si-
jaan niiden tulokset olivat koko otoksen keskivertoa alhaisemmat."” Valtion
enemmistdomisteisia'® yrityksid tarkasteltaessa tulokset olivat paremmat,
mutta edelleen vain hieman koko otoksen keskiarvon ylipuolella. Vaikka
kaikki hankkeessa tarkastellut valtion enemmistéomisteiset yhtiot olivat si-
toutuneet kunnioittamaan ihmisoikeuksia, ne eivit olleet keskimiirin eden-
neet vield kovinkaan pitkille ihmisoikeushuolellisuusvelvoitteen toimeenpa-

nossa.'

13 WWE:n yhtigjirjestysmuutosehdotus 17.3.2020.

14 Valtioneuvoston kolumni 30.3.2020.

15 Valtioneuvoston omistajapoliittinen periaatepditos 8.4.2020, s. 9.

16 _Otokseen kuuluivat Alko Oy, Gasum Oy, Posti Group, Suomen Malmijalostus Oy,
Veikkaus Oy ja VR-Yhtymi.

17 Tran-Nguyen ym. 2020, s. 73.

18 Otokseen kuuluivat Alko Oy, Fingrid Oyj, Finnair Oyj, Fortum Oyj, Gasum Oy, Neste

Oyj, Posti Group, Suomen Malmijalostus' Oy, Veikkats Oy ja VR-Yhtymi.
19 Tran-Nguyen ym. 2020, s. 73.
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Esimerkkien nojalla voidaan todeta, ettd valtion omistamien yhtididen yritys-
vastuun edistdmisessd on ristiriitoja ja puutteita, mikéd herdttdad kysymyksen
siitd, kuinka syvillisesti ja johdonmukaisesti valtio on sitoutunut periaatepii-
toksen vastuullisuustavoitteisiin ja -edellytyksiin. Vaikka valtio on strategia-
tasolla korostanut ilmastotavoitteiden ja ihmisoikeusvelvoitteiden merkitysti,
kiytinnon padtoksissd nimi periaatteet ovat jddneet taka-alalle taloudellisten
intressien korostuessa. Tdma luo kuvan, jossa vastuullisuus néyttiytyy enem-
min viestinnillisend tavoitteena kuin aidosti toimintaa ohjaavana periaattee-

na.

Edelli esitetyn valossa voidaan todeta, ettei vastuullisuus ainakaan vield ndytd
muuttuneen merkittdviksi osaksi valtion omistajapolitiikkaa. Toisaalta timin
todistaminen on haasteellista, silld vastuullisuus on niin laaja-alainen ja moni-
ulotteinen kokonaisuus. Yritysvastuullisuutta voitaisiin verifioida esimerkiksi
tarkastelemalla, miten hyvin se nikyy kiytinnon toimenpiteissd. Tahin tar-
koitukseen on kehitetty yritysvastuuraportointi, jota my6s valtio edellyttad
omistamiltaan yhti6iltd.”” Oma kysymyksensd on toisaalta se, kuinka luotet-

tavia ja paikkansapitivid nima raportit todella ovat.”!

Mielenkiintoinen kysymys on myos se, miksi valtio edistdd yritysvastuuta
osakeomistusten kautta eiki esimerkiksi sddntelemailld tai verotuksella. Valtio
voisi ohjata yrityksid vastuullisempaan suuntaan siddtamailla selkein lain, jossa
voitaisiin asettaa konkreettisia vaatimuksia yrityksille esimerkiksi hiilijalanjal-
jen pienentimisestd, tydolojen parantamisesta tai eettisestd hankintaketjusta.
Tillainen lainsddddnto loisi yhteniiset pelisidnnét kaikille yrityksille, mika
vihentiisi vastuuttomien toimintatapojen kilpailuetua. Toisaalta valtio voisi
kannustaa yrityksid vastuullisempaan suuntaan myos verotuksellisten keino-
jen avulla. Valtio voisi luoda kannustimia esimerkiksi tarjoamalla veronalen-
nuksia tai -helpotuksia yrityksille, jotka toteuttavat ymparistdystavillisid toi-
menpiteitd, investoivat vihdpaistdisiin teknologioihin tai toimivat muuten

kestdvin kehityksen periaatteiden mukaisesti. Vastaavasti haitallisten tai vas-

20 Valtioneuvoston omistajapoliittinen periaatepditos 2024, s. 20.

21 Ks. esimerkiksi Vehkaoja 13.5.2021.
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tuuttomien toimintojen verotusta voitaisiin kiristdd, miki loisi taloudellista

painetta yrityksille siirtyd kohti vastuullisempia toimintatapoja.

Osakeyhtidoikeudellinen kehikko antaa valtiolle runsaasti mahdollisuuksia
tehdi poliittisia padtoksid omistajaohjauksen keinoin, silld osakeyhtion kautta
valtio voi edistdd laajasti erilaisia tarkoitusperid. Poliitikot voivat hyodyntid
valtion osakeomistuksia oman poliittisen agendansa ajamiseen, miki voi hei-
kentad yrityksen toiminnan johdonmukaisuutta ja pitkin aikavilin strategista
suunnittelua. T4m3 saattaa johtaa siihen, ettd omistajaohjaus on enemmin
poliittista pelid kuin systemaattista ja strategista liiketoimintaa.”” Omistaja-
ohjauksen keskeinen kysymys on, onko se lopulta yhteiskunnallisesti ja ta-
loudellisesti perusteltua. Onko valtio paras mahdollinen toimija yhtidomis-
tajana, vai olisiko markkinoiden annettava toimia ilman valtion viliintuloa?
Niitd kysymyksii tulee tarkastella kriittisesti, jotta voidaan arvioida omistaja-
ohjauksen todellista merkitystd, ja sen vaikutuksia Suomen taloudelliseen ja

yhteiskunnalliseen kehitykseen.

22 Tistd hyvini malliesimerkkini toimii Fortumin epionninen Uni er—kaupga, jonka seu-
raukssena Fortumille aiheutui 5,8 miljardin euron tappiot. Ks. Bruegel — Flora 2023, s.
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4 Aktiivinen omistajapolitiikka osakeyhtiooikeuden konteks-

tissa

4.1 Muodollinen ja epimuodollinen toimivalta valtion omistajaohjauk-
sessa

Omistajaohjauslain 2 §:n mukaan valtion omistajaohjauksella tarkoitetaan
valtion dinioikeuden kiyttimistd yhtiockokouksissa sekd muita toimenpitei-
td, joilla valtio osakkeenomistajana myétivaikuttaa yhtididen hallintoon ja
toimintaperiaatteisiin. Omistajaohjauksen muodollisen toimivallan keinot
liittyvit ddnivallan ja puheoikeuden kiyttoon yhtickokouksessa. Osakeyhtio-
laki nimenomaisesti sallii ndiden keinojen kiyton miirittelemilld ne osak-
keen tuottamiksi hallinnoimisoikeuksiksi. Olennaista omistajaohjauksessa on
osakkeenomistajan kiyttdima vaikutusvalta ja kontrolli sekd yhtion hallituk-

sen ja osakkeenomistajan vilinen suhde.”

Osakkeenomistajan tosiasiallinen valta-asema perustuu paitsi muodollisten
hallinnoimisoikeuksien kiytdlle, myos epaviralliselle vallankiytolle, joka ei
perustu suoraan osakeyhtiolain mukaisiin oikeuksiin. Hallituksen esitykses-
si (HE) omistajaohjauksen kattavuutta on tarkennettu. Esityksen mukaan
omistajaohjaus kattaa valtion virallisen ja muodollisesti vain yhtiokokouk-
sessa kdyttdman ddnivallan lisdksi myos epévirallisen yhteydenpidon ja omis-
tukseen perustuvan vaikutusvallan kiyttimisen.* Hallituksen esityksessi on
epimuodollisen omistajaohjauksen osalta viitattu nykyiseen yhtiokdytint66n,
jossa yhtion hallitus ja toimiva johto pitivit yhteyttd merkittdvimpiin osak-
keenomistajiin ja selvittdvit ennalta heidin suhtautumisensa liiketoimintaa
koskevien merkittdvien padtosten tekemiseen ja yhtion kannalta merkittiviin
hankkeisiin. Epimuodollinen omistajaohjaus ilmenee esimerkiksi osakkeen-
omistajien ja hallituksen vilisind keskusteluina tai osakkeenomistajan muina

pyrkimyksini vaikuttaa yhtién toimintaan tai hallintoon. Hallituksen esityk-

23 Finanssialan Keskusliiton sijoitusrahastojohtokunnan suositus 1.2.2012, s. 2.

24 Huomiona voidaan todeta, ettd valtio-omistajan epimuodollisten vaikutuskeinojen kiy-
tolld lienee toisaalta rajansa. Omistajan edustajan (kiytinnossd ministerin) epiviralliset
vaikutusyritykset yhtion operatiiviseen toimintaan eivat ole valttimirti tarkoituksenmu-

aisia eivitkd mydskiin aina edes osakeyhtislainsiddinnon mukaisia.
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sessd ja periaatepddtoksessd painotettu valtion aktiivinen omistajuus perustuu
pitkalti tillaisiin epdvirallisiin vaikutuskeinoihin.” Esimerkiksi vuoden 2024
omistajapoliittisessa periaatepddtoksessd valtio on ilmaissut, ettd se odottaa
yhtion johdon keskustelevan merkittivien omistajien kanssa yhtién toimin-
nan ja omistaja-arvon kannalta olennaisista seikoista. Lisdksi valtio odottaa,
ettd tiedonkulun avoimuus ja keskustelun laatu vastaavat omistuksen merkit-

tivyyttd yhtidssd.?

Epdvirallinen yhteydenpito ja omistukseen perustuvan vaikutusvallan kiytto
ovat keskeinen osa omistajaohjausta ja aktiivista omistajuutta, silli omistaja-
ohjaus tapahtuu vahvasti tillaisessa epaformaalissa kanssakdymisessi yhtioko-
kouksen ulkopuolella.”” Omistajaohjauksen onnistumisen edellytykseni on,
ettd valtiolla on tietoa mahdollisten toisten osakkeenomistajien aikeista seki
tarvittavaa yhtioon liittyvid tietoa. Téten valtion omistusohjauksen kannal-
ta on olennaista, ettd toimiva yhteys erityisesti yhtién hallituksen puheen-
johtajan ja vastuussa olevan ministerin vililld toimii. Yhteydenpito suurissa
linjauksissa ja sen varmistaminen, ettd keskeiset osapuolet tietdvit toistensa
nikemykset, on mitd suurimmassa mairin sekd yhtion ettd sen kaikkien omis-

tajien intressissd.?®

Epimuodollinen omistajaohjaus on myos tirked osa osakkeenomistaja-ak-
tivismiksi kutsuttua toimintaa.” Osakkeenomistaja-aktivismissa on kyse
osakeyhtion paidtoksenteosta ja pddtoksentekoon vaikuttamisesta, mikd on
tehnyt siitd ennen muuta oikeudellisen ilmi6n, jonka keskiossd on osakkeen-
omistajien oikeudet sekd paidtosvallan jakautuminen yhtién johdon ja osak-
keenomistajien sekd enemmist6- ja vihemmistdosakkeenomistajien kesken.

Osakkeenomistaja-aktivistit pyrkivit vaikuttamaan yhtiéiden toimintaan

25 HE 80/2007 vp, . 13, 19-20; Valtioneuvoston omistajapoliittinen periaatepditos
8.4.2020, s.

26 Valtioneuvoston omistajapoliittinen periaatepidtds 2024, s. 11.

27 HE 80/2007 vp, s. 13, 15; Nystrom 2016, s. 244.

28 TaVL 13/2012 vp, s. 4.

29 Ks. Osakkeenomistaja-aktivismista esimerkiksi Mihinen 2016, s. 147-157.
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lahtokohtaisesti kiyttimalld osakkeiden luomia oikeuksia. Aktivistiosakkeen-
omistajat eivit siis pyri muuttamaan yhtién hallintoa tai toimintaa kontrollin
kautta eli hankkimaan osakkeiden enemmistod méirdysvaltamarkkinoilta,
vaan kiyttdmiin osakkeiden luomaa vaikutusvaltaa muutoksen aikaansaa-
miseksi. Kansallisessa lainsddddannossi sdddetyt osakkeenomistajien oikeudet

asettavat rajat aktivistiosakkeenomistajien toiminnalle.*’
4.2 Osakkeenomistajan itsekkyysoikeus

Toimiessaan yhtidomistajana valtio asettaa itsensi julkisena toimijana yksityi-
seen ympdrist66n.’' Téten valtio ei kiytd osakkeenomistajana julkista valtaa,
vaan toimii yksityisen toimijan asemassa julkisena toimijana. Tdhin asetel-
maan siséltyy perustavanlaatuinen ristiriita. Valtion pitiisi olla yksi omistaja
muiden joukossa, mutta kidytinndssd niin ei ole, silld valtioon kohdistuu pal-
jon erilaisia yhteiskunnallisia odotuksia ja vaatimuksia lihtien tyollisyydestd
ja alueellisesta tasa-arvosta.”” Tdmi monimutkainen rooli edellyttdd valtion
omistajaohjaukselta tarkkaa tasapainottelua, silld sen on pyrittdvi turvaamaan
yhtién menestys ja markkinaehtoisuus samalla, kun se vastaa yhteiskunnalli-

siin odotuksiin ja ottaa huomioon laajemmat yhteiskunnalliset vaikutukset.

Osakkeenomistaja kiyttdd omistajavaltaa osakeyhtiolain mukaan.” Osake-
yhtiolain 1 luvun 7 §:ssd sdddetddn, etd kaikki osakkeet tuottavat yheildiset
oikeudet, jollei yhtivjirjestyksessd mairitd toisin. Omistuksellisella yhden-
vertaisuudella valtio tuodaan lihtokohtaisesti samaan asemaan muiden osak-
keenomistajien kanssa.>* Valtiolla on siis samat oikeudet osakkeenomistajana

kuin kenelld tahansa muulla osakkeenomistajalla.?

30 Salminen 2021,s. 110, 112, 115.

31  Eilavaara — Sarja 1999, s. 19.

32  Hakala 2019, s. 5.

33 OKV/1006/10/2023, OKV/1007/10/2023, s. 4.
34 Timonen 20006, alaviite 24.

35 Eilavaara — Sarja 1999, s. 19.
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Osakkeenomistajana valtio on muiden osakkeenomistajien tavoin oikeutet-
tu asettamaan ensisijaiseksi tavoitteckseen omien etujensa edistimisen.®
Kiyttdessddn omistajavaltaa valtio voi osakkeenomistajana toimia itsendisen
tahdonmuodostuksen perusteella ottaen huomioon omat subjektiiviset pre-
ferenssinsd. Siltd osin kuin osakeyhtidlaki ei aseta osakkeenomistajalle vel-
vollisuuksia yhti6td, muita osakkeenomistajia tai velkojia kohtaan, valtiolla
on oikeus edistdd omia intressejddn.” Osakkeenomistajan itsekkyysoikeuden
perusteella valtio voi osakkeenomistajana kiyttdd ddnioikeuttaan itsekkdin
motiivein ja ajaa yhtidssd omaa etuaan.”® Verrattuna johtoon, jonka velvol-
lisuus on toimia yhtion edun mukaisesti (OYL 1:8), osakkeenomistajaan ja
omistajaohjaukseen ei kohdistu velvoitetta ottaa huomioon yhtion tai sen
osakkeenomistajien etua.” Valtiolla ei siten lihtokohtaisesti ole velvollisuut-
ta edistid muiden osakkeenomistajien intressejd.*” Niin ollen puhtaasti itsek-
kyysoikeuden nojalla valtiolla olisi mahdollisuus halutessaan edistdd yritys-

vastuuta, vaikka se olisi yhtion tai muiden osakkeenomistajien edun vastaista.
4.3 Omistusosuuden vaikutus yritysvastuun edistimisen kannalta

Osakeyhtiolain nikokulmasta valtiolla on sen kokonaan omistamissa yhti-
oissd lihes rajoittamaton valta pddttdd yhtion toiminnasta. Yksinomisteisissa
yhtioissd valtio voi ainoana osakkeenomistajana méirittdd yhtion edun ja ha-
lutessaan myos syrjdyttdd sen, sekd asettaa ei-taloudellisia tavoitteita ilman,
ettd muiden osakkeenomistajien asema vaarantuu tai heidin oikeuksiaan
loukataan.*! Kokonaan omistamissaan yhtidissi valtio voi vapaasti painottaa

yritysvastuuasioita, silld ainoana omistajana sen ei tarvitse huomioida muiden

36 Ks. HE 27/1977 vp,s. 111.
37  Nystrom 2016, s. 240-241.
38  Collin 2020, s. 90.

39  Pinki2012,s. 236.

40  Nystrom 2016, s. 240.

41  HE 233/2016 vp, s. 75 Nystrom — Rajavuori 2014, s. 714.
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osakkeenomistajien intressejd.”” Korkeimman oikeuden (KKO) ratkaisukiy-
tinnén mukaan valtio voi ainoana osakkeenomistajana legitiimisti tehdd yh-
tion tarkoituksen ja toimialamairiyksen vastaisia padtoksid, vaikka ne aiheut-

taisivat yhtiolle taloudellista tappiota.?

Osakeyhtiolain systematiikassa enemmistdosakkeenomistajalla on vahva
muodollinen valta-asema, silld merkittivi osa yhtion pddtoksistd voidaan teh-
di enemmistdperiaatetta noudattaen (OYL 1:6).% Valtiolla on siis enemmis-
toomistajana mahdollisuus ratkaista yhtickokouksessa paitettivit asiat yksin,
mikili niiden hyviksymiseen ei vaadita osakeyhtiolain tai yhtiojirjestyksen
mukaista middrienemmistod.” Titen enemmistoosakkeenomistaja voi kiyt-
tdytyd opportunistisesti suhteessa muihin osakkeenomistajiin ylivertaisen tie-
dollisen asemansa ja resurssiensa avulla, miki tarkoittaa, ettd enemmistosak-
keenomistaja voi tehdé yhtiotd sitovia padtoksid kaikissa osakkeenomistajiin
vaikuttavissa asioissa enemmistoperiaatteen perusteella, vaikka vihemmisto-

osakkeenomistajat esittiisivit vastustusta.

Vihemmist6osakkeenomistajana valtiolla on lihtokohtaisesti kapeampi toi-
mintakenttd, jolloin valtion mahdollisuudet vaikuttaa yritysvastuun edisti-
miseen omistajaohjauksen kautta ovat rajatcummat. Merkittdvin tosiasiallisen
vaikutusvallan syntyminen ei kuitenkaan edellytd kaikissa tilanteissa ddnten
enemmistdd, silld tosiallinen miardysvalta voi perustua my®os siihen, ettd yh-
tion omistus on vahvasti hajautunutta, eikd suurin osa osakkeista ja niiden
tuottamasta ddnivallasta ole edustettuna yhtidkokouksessa. Téll6in méidridys-

valta voidaan saavuttaa jo riittdvilld vihemmistomistuksella. Niin ollen val-

42 Wacker 2019, s. 292-293.

43 Rasinaho 2013 s. 553-555. Ks. KKO 1970 11 82, KKO 1981 II 14, KKO 1986 1I 136,
KKO 1990:140, KKO 1992:87 ja KKO 1992:190.

44 Mihinen — Villa 2015, s. 297; Vuoria 2004, s. 11.

45 HE 233/2016 vp,s. 7.

46 Maihonen — Villa 2015, s. 343344, 418; Nystrom 2016, s. 28; Ponkd 2012, s. 93. Val-
tioenemmistd porssiyhtivssd voi muodostaa onﬁflman muille osakkeenomistajille. Esi-
merkiksi Fortumin vihemmistdosakkaiden yli kiveltiin, kun omistajaohjaus’suuntasi

maksuttoman osakeannin valtiolle. Ks. Fortum Oyj Pérssitiedote 23.11.2022.
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tio voi vihemmistdosakkeenomistajuudesta huolimatta kiyttdd merkittavaa
tosiasiallista vaikutusvaltaa omistusrakenteen hajautuneisuudesta, muiden
osakkeenomistajien passiivisuudesta sekd yhtidjirjestyksen piddtoksentekoa

koskevista miiriyksistd johtuen.?’

Valtion yksinomisteisten yhtididen omistajaohjauksessa voidaan painottaa
yritysvastuuta vapaammin kuin yhtidiss4, joissa on valtion lisiksi my6s muita
omistajia.** Ongelmia syntyy, kun osakkeenomistajien intressit poikkeavat
toisistaan. Intressiristiriitatilanne syntyy helposti, kun merkittavinid osak-
keenomistajana on julkinen taho, kuten valtio, ja muut osakkeenomistajat
ovat yksityisid sijoittajia, silld julkisen vallan yhti6itd koskevat tahtotilat ja
toiveet saattavat olla ristiriidassa yksityisten osakkeenomistajien voitontavoit-
teluintressien kanssa.*” Kyse on usein siité, ettd valtio yrittid edistdd jotain
yhteiskuntapoliittista tavoitetta ja vihemmist6osakkeenomistajat kokevat
sen loukkaavan heidin oikeuksiaan. Jotkut vihemmistomistajat saattavat
suhtautua yritysvastuun edistimiseen positiivisesti tai neutraalisti, kun taas
toiset saattavat pitad yhteiskunnallisten intressien edistimistd epitoivotta-
vana toimintana.’® Muut omistajat ja sijoittajat voivat kokea yritysvastuuta
koskevat tavoitteet ristiriitaisiksi esimerkiksi voitontuottamistavoitteen kans-
sa.’! Intressiristiriitoja saattaa syntyd osakkeenomistajien lisiksi myos osak-
keenomistajan ja johdon vilille silloin, kun osakkeenomistajan preferenssit
muuttuvat yritysvastuuta painottavaan suuntaan. T4lloin on my6s arvioitava
oikeuskiytinnossi toistaiseksi ratkaisematta jadnyted kysymystd, miten val-
tion ja muiden osakkeenomistajien eettiset preferenssit sovitetaan yhteen voi-

tontuottamistarkoituksen kanssa.>* Erityisen vaikea konfliktitilanne syntyy,

47 Pinki 2008, s. 739-741.

48 Wacker 2019, s. 302.

49 Ks. Nystrom 2016, s. 183-192.

50 Nystrim — Rajavuori 2014, s. 712, 716-718.
51 Wacker 2019, s. 302.

52 Nystrom — Rajavuori 2014, s. 714, 716.
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mikili yhtiojirjestyksessi ei ole sovittu osakeyhtiolain olettamasta eroavasta

toiminnan tarkoituksesta.>?

53 Nystrom 2016, s. 187.
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5 Johtopiitokset

Viime vuosina yritysvastuu on ollut keskeisesti esilld valtion omistajaohja-
uksessa. Omistajapoliittisissa periaatepddtoksissd valtio on asettanut omista-
milleen yhtidille vastuullisuustavoitteita ja yritysvastuun edistdmistd koskevia
linjauksia. Téssd artikkelissa kisittelemini esimerkit osoittavat, ettd periaa-
tepddtosten kirjausten ja niiden kiytinnon toteutumisen vililld on ristiriita,
silld vastuullisuustavoitteiden kidytinnon toteutus on jidnyt puutteelliseksi.
Artikkelin valossa niyttdi siltd, ettd periaatepdatoksid ei sovelleta tdysimaarai-
sesti, ja ne toimivat enemmin viitteellisend ohjeena kuin velvoittavana asia-
kirjana. Niistd syistd johtuen en pidi periaatepaitoksid kovinkaan tehokkaa-

na keinona edistdd yritysvastuuta.

Artikkelissa todetaan, ettd vaikka periaatepddtoksessd valtio on sitoutunut
edistimiin yritysvastuuta, se ei vield takaa sitd, ettd valtio todellisuudessa
toimii niin. T4mi on konkretisoitunut esimerkiksi Fortumin ja WWZF:n ta-
pauksessa. Artikkelissani kyseenalaistan, miksi Suomessa on ylipadtdan omis-
tajaohjauksen kaltainen viline, jossa valtio operoi osakeyhtidoikeudellisen
kehikon sisilld poliittisesti virittyneilld motiiveilla. T4std syystd olen tarkas-
tellut artikkelissani my6s muita mahdollisia keinoja, joilla valtio voisi edistdd
vastuullisuutta tehokkaammin. Ehdotan vaihtoehdoiksi verotuksen ja lain-

siidinnon kehittimisti.

Osakeyhtidoikeudellinen kehikko antaa valtiolle laajan vapauden edistdd yri-
tysvastuuta. Kysymys on lihinni siind, haluaako valtio edistdi yritysvastuuta
omistajaohjauksen keinoin ja vilinen vai ei. - Tdmi on arvovalinta, joka riip-

puu pitkilti poliittisesta tahdosta ja intresseistd.

Olen pyrkinyt artikkelissani selvittimdin, miten valtio edistdd yritysvastuuta
omistamissaan osakeyhtidissd omistajaohjauksen keinoin. Esitettyjen havain-
tojen ja pddtelmien pohjalta nidyttdid siled, valtio pyrki luomaan itsestddn ku-
vaa yritysvastuun edistdjind, mutta todellisuus ei aina vastaa titd narratiivia.
Valtion omistajaohjauksessa yritysvastuun edistiminen ndyttdytyy enemman

viestinnillisend tavoitteena kuin aidosti toimintaa ohjaavana periaatteena.
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Linda Akerblad

Bostock and textualist argumentation
The debate about the meaning of ‘discriminate because of sex’

In this article I will explore the 2020 US Supreme Court case called Bostock v
Clayton County, Georgia 590 U.S. (2020). This landmark case provided trans-
gender and homosexual employees federal level employment discrimination protec-
tions for the first time in the US history. The case handled the provision included
in Title VII of the Civil Rights Act of 1964 that prohibits discrimination “because
of sex”. The question was whether discrimination based on transgender or homo-
sexual status is discrimination because of sex. The majority decided that it was.

In this article, I conduct an argumentation analysis based mostly on the majority
Opinion of the Court and the two dissenting opinions written in the decision. I
will be researching the textualist approach used both by the Opinion of the Court
and the two dissenting opinions presented in the case. I will look at the argumen-
tation used in those documents through the lenses of textualism, use of precedent,
the application of Title VII and finally ideological perspectives.

My main analytical result came to be, that different stands of textualism and a
difference in understanding the use of textualism dominated the argumentation.
The disagreement was about the interpretation of the norms presented in Title
VIL. The majority used the language of the statute and found it to be unambiguous
so that the gender- and sexual minority groups were included within the protec-
tions of the statute. The dissenting opinions argued that legal history, social con-
text and Congressional intent should have been considered and that consideration
would have lead to the opposite result, which is that homosexual and transgender
discrimination is not prohibited under Title VII protections. I also found that
the case was assumed. to divide the court into conservatives and liberals, but two
conservative judges joined the majority opinion, which was surprising to many.
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Bostock and textualist argumentation
The debate about the meaning of ‘discriminate becau-

se of sex’

Keywords: textualism, LGBTQ-rights, Title VII, employment protections, USA, Supreme
Court, discrimination

1 Johdanto

In this article I will study the 2020 US Supreme Court case Gerald Lynn
Bostock v. Clayton County, Georgia 590 U.S. (2020) (later Bostock). The
judgement included three joined cases for employees Zarda, Bostock and Ste-

phens.! Bostock was a case about the interpretation of Title VII of the Civil
Rights Act of 1964,* which states that:

it shall be an unlawful employment practice for an employer to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s race, color, religion, sex, or na-

tional origin.?

The argumentation primarily focuses on the phrase “because of such indi-
vidual’s sex”, most relevantly the meaning of the term ‘sex’. The question
was whether discrimination because of sexual orientation or gender identity

is a form of sex discrimination and thus protected by Title VII employment

1 Altitude Express, Inc., et al. v. Zarda et al., Gerald, bL_ynn Bostock v. Clayton County, Georgia
and R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC.

2 Volume 42 of the United States Code, starting section 2000e-.

3 Ibid. Section 2000e-2. [Section 703].
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protections. The employers had quite openly fired the employees because of
their homosexual or transgender status, stating that nothing within the law
prohibited them from doing so. The US Supreme Court granted certiorari to
assess the issue and combined the three employees’ cases. What the Court dis-
agreed on were not the facts of the cases, but the interpretation of the norms

presented in Title VII.

The Supreme Court of the United States decided in a 6-3-opinion that dis-
crimination due to transgender or homosexual status was a subset of sex-
discrimination and included in the Title VII protections. The Opinion of
the Court stated that “an employer who discriminates against homosexual or
transgender employees necessarily and intentionally applies sex-based rules”.*
The Opinion of the Court was written by conservative Justice Gorsuch and
a fellow conservative Justice Roberts and the four liberal Justices Ginsburg,
Kegan, Sotomayor and Breyer joined the opinion. In addition to the majority
Opinion of the Court, there were two dissenting opinions written by Justice
Kavanaugh and Justice Alito (with whom Justice Thomas joins). Bostock was
an important case because “since the mid- 1990s, at least fifteen studies found
that 15 percent to 43 percent of lesbian, gay, and transgender respondents
experienced discrimination in the workplace”.> Prior to this decision they

enjoyed no federal legal protections from it.

In my article I will study the argumentation used in the case, mostly in the
majority opinion and the two dissenting opinions. I am interested in the way
in which the judges and parties read the same norms and precedent and ar-
rived at opposite interpretations. I am searching to see how the interpretive
technique called textualism affected the judgement and how the Justices read
the same norms and cases through the same interpretative technique and dis-
agreed very strongly on what the end result should look like. This case was
a landmark decision, which is why I want to research how this monumental

judgment argues its claims and how this decision was objected to.

4 Opinion of the Court, p. 17.

5  Towers Rise 2021, p. 424.
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Let me provide a short synopsis of my article. In section two I will look at my
research materials and the methods I used to analyze them. In section three
I will move to study textualism and the role it played in the disagreements.
Section four will look into legal practice and precedent and how it was used
to validate the opinions. In section five, I will more deeply look into the re-
sulting disagreement about the application of Title VII and how the parties
argued their interpretation. Section six starts by briefly presenting ideological
differences in the judgment and will continue to handle ideologically colored
consequentialist argumentation about possible policy consequences resulting
from the judgement. Finally, I will conclude my article in section seven and

summarize what the main differences in argumentation seem to be.
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2 Research materials and methods

My main sources are the Supreme Court’s documents on Gerald Lynn Bostock
v. Clayton County, Georgia. | used the Opinion of the Court, the two dissent-
ing opinions in the case, the oral argumentation® and the briefs of the parties.
I chose the Bostock-case due to the importance of the decision and its implica-
tions. I focused on the Opinion of the Court and the two dissenting opinions
as my principal source material. The Supreme Court’s materials, such as briefs

and opinions, gave me a large package of information and arguments.

In addition, I used academic articles relating to the subject to bring different
views to my analysis. I chose various academic articles to construe a more
coherent interpretation and to give justification to some of my conclusions.
I tried to use as many refereed articles as possible and primarily used Hein
Online to find all of my articles. However, all of the articles I used are not
refereed. All of them are published in law reviews or other legal journals. I
tried to include both articles that supported and articles that criticised the
Bostock-decision. In this paper, they function more as background and sup-
porting materials. I found that the articles continued the discussion that the
opinions written and the briefs I read included. The articles I used the most
are Grove’s Which textualism? (2020), Spindelman’s Bostock’s paradox (2021)
and Newcombe’s Textualism: Definition, and 20 Reasons Why Textualism Is
Preferable to Other Methods of Statutory Interpretation (2022).

I am researching the argumentation used in the materials and conducting
an argumentation analysis on what the parties disagreed on and what the
main arguments consisted of. The main focus of the analysis is on the dif-
ference in the textualist interpretation of Title VII norms and its meaning
in the argumentation, mainly what sex discrimination covers and why. My
main research question is what are the questions debated and disagreed on in

the Bostock decision, how are they based on the interpretive technique called

6 Bostock v C%{yton County Georgia ggged oral argumentation with Zarda) and R G. &

R. Harris Funeral Homes, Inc. v.
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textualism and why are those questions disputed. I look at the different ways
the judges understand the norms in the case. In addition, I will try to dis-
cover possible underlying ideological and perspective differences behind the
parties, most prominently the dissents and the opinion of the Court. All of
the argumentation relates to the topic of textualism in one way or another,
so I use it to analyse what textualism means to the case and as a basis for my

argumentation analysis.
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3

Textualism

3.1 Introduction to textualism

Constitution Annotated describes textualism as follows:

Textualism is a mode of legal interpretation that focuses on the plain
meaning of the text of a legal document. Textualism usually empha-
sizes how the terms in the Constitution would be understood by peo-
ple at the time they were ratified, as well as the context in which those
terms appear. Textualists usually believe there is an objective meaning
of the text, and they do not typically inquire into questions regarding
the intent of the drafters, adopters, or ratifiers of the Constitution
and its amendments when deriving meaning from the text. They are
concerned primarily with the plain, or popular, meaning of the text
of the Constitution. Nor are textualists concerned with the practical
consequences of a decision; rather, they are wary of the Court acting
to refine or revise constitutional texts . . . In fact, the Court will of-
ten look to the text first before consulting other potential sources of
meaning to resolve ambiguities in the text or to answer fundamental

questions of constitutional law not addressed in the text.”

There are multiple different ways to define textualism. The articles I used pro-

duced varied definitions and the idea is that increasing political and ideologi-

cal associations have made it increasingly difficult to give one definite answer

to what textualism is. Textualism also includes multiple different ‘schools’,

that use the technique somewhat differently. I will shortly use Newcombe’s

article to describe the usual way to apply textualism. She explains that tex-

tualist judges emphasize that statutory text should be the foundation to the

statutes meaning and that it is argued that “a court’s inquiry should begin

7

Constitution Annotated, 8.2 Textualism and Constitutional interpretation, section 1-2;
the _techmcl’llle is not bound up with the interpretation of the Constitution, so it applies
similarly w

en interpreting other laws.
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and end with the statutory text”.® She presents the idea that the only thing
enacted into law is the statutes text, not additional material such as legislative
history.” Newcombe says that is why textualists are generally opposed to rely-
ing on extratextual materials.'® She states that “textualist analysis focuses on
the objective meaning of words contained in the text of the statute” that are
supposed to be understood in context such as semantic context or temporal
context.'' The most prominent measure is to interpret the statute as “a reason-
able person would have understood the words to mean at the time a statute’s
enactment”.'? This is called ordinary public meaning in the Bostock-opinions.
Using this analysis is argued to make the interpretation minimally literalist,
meaning the interpretation is based on the “ordinary” and not “literal” mean-
ing of the used words or phrases. Additionally, a statute should be interpreted
as written unless it produces an absurd result."’ Finally Newcombe concludes
that “textualist judges believe that they should still follow the text of a statute,

even if they may not personally like the result of a decision they make”."*

All three of the opinions in Bostock represent a form of textualism and all
of them rely largely on textualist grounds in arguing for their side. Textual-
ism is important to this case, because all of the parties focus on the statutory
language of Title VII and argue about the meaning of the words and phrases
it entails. Grove’s article” demonstrates that there are multiple competing
strands of textualism and the majority opinion and the dissenting opinions in

Bostock represent different strands of the interpretative technique. The article

8  Newcombe 2022, p. 143.
9 Newcombe 2022, p. 143.
10 Newcombe 2022, p. 144.
11 Newcombe 2022, p. 144.
12 Newcombe 2022. p. 144.
13 Newcombe 2022, p. 146. see the “absurdity doctrine”.
14 Newcombe 2022, p. 147.

15 Grove 2020.
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argues that the opinion of the Court represents a textualist strand she calls
“formalistic textualism” '® and the dissenting opinions reflect what she calls
“Hexible textualism”". In short, the author presents that “formalistic textual-
ism” focuses on semantic context and carefully goes through the language of
the statute, while “fexible textualism” also allows the use of policy and social
context and consideration of practical consequences to make sense and inter-
pret the statutory text.'® The Court’s different approaches are also called the
semantic approach and the pragmatic approach by Capparelli in his article.”
This differentiation is a good background to help understand the underlying

reasons for the disagreements.

3.2 Defining Title VII’s meaning

The majority opinion of the Court observes the language of the statute, gives
definitions of the terms such as sex, because of sex and discriminate against
individuals used both in 1964 and currently. At the same time, it considers
the established precedent to justify the provided meanings to the phrases and
ultimately applies all of it to Bostock. Using the definitions of the words and
precedent, the majority comes to the textualist conclusion that Title VII's
meaning is that “an employer violates Title VII when it intentionally fires an
individual employee based in part on sex”.? The majority rejects the idea that
they should take into account extratextual sources, for example, the intent of
the Congress in 1964, conversational meanings, legislative history and con-
sequent failed legislative efforts by the Congress to include sexual orientation
into the statute like the dissents suggest. This is because in their opinion the

language of the statute is unambiguous and the language of Title VII is broad

16 Grove 2020, p. 281.
17 Grove 2020,. p. 286.
18  Grove 2020, p. 279.
19 Capparelli 2021, p. 1446.

20 Opinion of the Court p. 9.
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so that it is easily applied to the case at bar.?! The dissenting opinions disagree
with the stand that the discrimination needs to be based in part on sex. They
instead argue that the discrimination needs to be solely and primarily based

on “sex” (being a biological man or a biological female).

Kavanaugh and Alito criticise the majority opinion’s textualism on multiple
basis, all more or less stemming from the difference that they apply what
Grove called flexible textualism and look at social context and policy when
interpreting the statute. They also have a history-centred and originalist type
of view to their interpretation. Alito’s textualist reading argues that “if ‘sex’ in
Title VII means biologically male or female, then discrimination because of
sex means discrimination because the person in question is biologically male
or biologically female”.** Kavanaugh uses the textualist approach of ordinary
meaning and states that the ordinary meaning of “discriminate because of
sex” does not encompass discrimination because of sexual orientation for rea-
sons addressed in the following sections.” Capparelli summarizes Kavana-
ugh’s opinion to be that “while it may be literally true that the phrase could
encompass sexual-orientation or gender-identity discrimination, Justice Ka-
vanaugh contended that the majority’s reading of the statute did not comport
with its ordinary meaning”.** Ordinary meaning means interpreting the term
in a way that a reasonable person might have objectively understood the term
in its context at the time of legislation. The literal meaning of a term or phrase
may be different than the “ordinary” meaning of the term or phrase. To illus-
trate where ordinary and literal meaning vary, we may look at the saying “ad-
dress the elephant in the room”. Literally this would mean addressing a real
living elephant that is situated inside a room. However, the ordinary meaning
of this phrase usually means addressing and talking about an awkward, obvi-

ous or uncomfortable fact or situation. Context will show and help determine

21  Opinion of the Court. for example p. 24.
22 Alito J. dissenting p. 5, the phrase starts with if, because the majority agreed to start
from the point that sex means biological sex, which Alito is referencing!

23  Kavanaugh J. dissenting p. 11.

24 Capparelli 2021, p. 1421.
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whether the phrase alludes to an actual animal or an uncomfortable situation.
In this context of interpretating legal statutes, the dissenting judges argue
that while literally “discrimination because of sex” may be understood to en-
compass sexual-orientation or gender-identity discrimination, ordinarily this
would not have been understood to be covered in the statute’s protections.
Historically, an ordinary person in 1964 would not have understood the term
“sex” to cover sexual or gender-identity discrimination. This may be true at
least partly. In 1964 most legislators may not have intended to protect these
minorities. However, as addressed in the next chapter, the majority rejects
this argument and as covered in chapter 4, the meaning of “discrimination
because of sex” has been expanded by the Supreme Court to cover and protect
employees from for example gender stereotyping and same-sex sexual harass-

ment.

Remembering the definitions makes it easier to understand, for example, the
use of precedent. The majority and the dissents try to prove that their inter-
pretation of the textualist meaning of the statute is correct and that is, for
example, one of the reasons why they use legal practice and precedent differ-
ently. Ultimately, this is also the basis for how they apply Title VII, which I

will look into in section five.

3.3 The meaning of ’because of sex’

The definitions that the majority and the dissenting opinions come to are
quite different. The majority’s definition includes the use of a “but-for-cau-
sational test”, meaning that ‘sex’ needs to be only one of the but-for-reason
why the discrimination occurs and there may be multiple but-for-reasons
that are not all based on sex. This model is based on established precedent by
the Supreme Court. But-for-reason is determined by changing one factor in
the case at a time and if the discrimination would not have occurred without
that factor, it is a but-for-reason for that action. Basically, the discrimination
needs to be only (partly) based on (biological) sex. The Court determined
that if you changed the sexes of the employees in Bostock, the discrimination

would not have occurred, so it is a but-for-reason in the case. I will look into
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this reasoning more in section five.

The dissents have a different idea of this, because they argue that the dis-
crimination needs to occur because of the fact that a person is biologically of
one sex, Alito stating that “Title VII prohibits discrimination because of sex
itself, not everything that is related to, based on, or defined with reference to,
‘sex.’“.” Kavanaugh has a similar but a slightly differently worded view. He
states that as written, Title VII does not prohibit sexual orientation discrimi-
nation.”® He contends that discrimination because of sexual orientation and
sex discrimination are distinct categories and thus are not both protected by
the clause that prohibits sex discrimination.”” Behind is the same idea that
Title VII only prohibits discrimination because of biological sex. The major-
ity answers this claim originally presented by the employers by stating that “at
bottom, the employers’ argument unavoidably comes down to a suggestion
that sex must be the sole or primary cause of an adverse employment action
for Title VII liability to follow. And, as we’ve seen, that suggestion is at odds

with everything we know about the statute”.?®

The majority points out that in 1991, when updating the statute, Congress
moved “to allow a plaintiff to prevail merely by showing that a protected trait
like sex was a ‘motivating factor’ in a defendant’s challenged employment
practice”.?? This lowered the threshold for how big of a role sex must play in
the employment practice. The majority acknowledged this, but stated that
they do not argue based on this, because nothing in their analysis depends on

the “motivating factor”-rule and they prefer to stick to the more “traditional”

25 Alito J. dissenting p. 13.

26 Kavanaugh J. p. 2.

27 Kavanaugh J. p. 5.

28 Opinion of the Court p. 22.

29  Opinion of the Court p. 6.
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but-for-causation analysis.”® Alito addresses the motivating factor rule, stating
that what motivates the employer’s discrimination is gender identity or sexual
orientation, not ‘sex’ per se.”’ He also argues that it is possible to have multi-
ple motivating factors, but they all need to be about biological sex.* In shorrt,
the difference behind their definitions is a disagreement about what ‘because
of means and whether all of the motivating reasons need to be purely based
on biological sex. The dissents argue that they do, while the majority argues

that sex needs to be only one of the motivating factors.
3.4 Criticism regarding ordinary meaning

Justice Kavanaugh criticises the majority calling the opinion literalist, stating
that “courts must follow ordinary meaning, not literal meaning. And courts
must adhere to the ordinary meaning of phrases, not just the meaning of the
words in a phrase”.”> Kavanaugh’s claim is that the court should have looked
at the phrase as a whole to determine its meaning and determine it from the
perspective of a ‘reasonable person’s understanding’ of the statute’s meaning
in 1964.* He states that discrimination ‘because of sex’ is not reasonably
understood to include discrimination because of sexual orientation and as I
stated before, Kavanaugh’s opinion is that the literal meaning may encom-
pass it, but the ordinary meaning does not.”” This was criticism regarding the
ordinary meaning of the phrase and how it was supposed to be determined.
The majority opinion did look at the individual words in the phrase, but it
did so using definitions given in precedent. The majority also looked at the
ordinary public meaning when interpreting the meaning of the statute. It

determined that the ordinary public meaning of Title VII in 1964 was dis-

30 Opinion of the Court p. 6.

31 Alito ]. dissenting p. 6.

32 Alito J. dissenting p. 39.

33 Kavanaugh J. dissenting p. 6; also see pages 5-7 and 11.
34 Kavanaugh J. Dissenting p. 6.

35 Kavanaugh J. Dissenting p. 21.
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crimination based on a person’s biological sex. Then it applied that ordinary
understanding and proceeded to determine if transgender and homosexual
discrimination was based on a person’s biological sex. The majority deter-
mined it was and even though that was not necessarily something that the or-
dinary understanding covered in 1964, it was included in the ordinary public
meaning of the statute’s definition. The majority also used precedent to show
that things that were not within the ordinary understanding of the statute’s
coverage have been included in Title VII protections by previous precedents.
The weakness of the majority opinion, in the eyes of the opposition, is that
it disregarded common culturally and socially contexed understandings of
the phrase in 1964, which did not cover LGBTQ+ rights . Here the dissents
argue based on flexible textualism, using societal context and values, where
the majority is being formalistic and focusing on the meaning and coverage

of the words and phrases.

In his article, Capparelli states that the real dispute is not the difference be-
tween literal and ordinary meaning, but whether “it was appropriate to rely
on semantics when attempting to find the ordinary meaning of the statute”.*
This means a debate about whether it was appropriate to look at the words to
determine the meaning of the phrase. This is based on a debate inside textual-
ism about how ordinary meaning should be found. Capparelli states that the
majority used a dictionary and precedent approach and the standard of un-
ambiguity, excluding the consideration of extratextual sources if the language
is unambiguous.” The basic claim is that the language of the statute was
chosen to be broad and is unambiguous and when the language of a statute is
unambiguous, it is not necessary or allowed to create unambiguity by using
extratextual sources. Opposed to that, Kavanaugh used what Capparelli calls

“best reading” approach, which objects the use of the unambiguity standard.

That approach includes looking at “the words themselves”, “the context of the

36 Capparelli 2021, p. 1434.
37  Capparelli 2021, p. 1429-1430.

38 Capparelli 2021, p. 1430-1431.
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whole statute” and “any other applicable semantic canons”.* Alito argued
that the statutory text was not unambiguous and it was arrogant to argue so.*
I will now turn to what Kavanaugh and Alito thought should additionally

have been taken into account when determining the ordinary meaning.

Everyone agreed that the law should be interpreted in accordance with the
ordinary public meaning at the time of enactment. The most prominent dis-
agreement is whether the Court should take social context into account when
interpreting the ordinary meaning of the statute. Kavanaugh states the fol-

lowing in his dissenting opinion:

All of the usual indicators of ordinary meaning— common parlance,
common usage by Congress, the practice in the Executive Branch, the
laws in the States, and the decisions of this Court—overwhelmingly
establish that sexual orientation discrimination is distinct from, and

not a form of, sex discrimination.*!

The argument is that Congress and State legislation uses the terms sex and
sexual orientation separately and the Supreme Court has not treated sex dis-
crimination and sexual orientation discrimination as the same thing. They
also point out that in conversations one uses the terms separately and does
not state they were fired because of sex, if they were fired because of their ho-
mosexuality. The dissents point to the fact that the terms sexual orientation
and gender identity are not on the list of Title VII prohibited grounds and
that Congtess did not intend to prohibit discrimination based on those quali-
ties in 1964. Alito also tries to show that homosexual and transgender people
were treated poorly at the time and discrimination based on those qualities

would not have been evil at all in 1964.42

39  Capparelli 2021, p. 1431.
40  Alito J. dissenting p. 7.
41 Kavanaugh J. dissenting, p. 21.

42 Alito J. dissenting, p. 37.
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The majority opinion states that it is not the concerns of the legislators that
govern the interpretation of the statute, but the provisions of those statutes.”
The majority raises the point that the thought that Congress or the public
possibly could not have wanted to protect disfavored groups, such as homo-
sexuals or transgender individuals, is not a justification to deny the protec-
tions that the express provisions of the law would grant them.* The opinion
of the Court also states that conversational conventions don’t matter to the
analysis, because sex doesn’t need to be the sole but-for cause and listing ev-
ery but-for-cause in conversations “would be tiring at best”.*> Additionally,
“speculation about why a later Congress declined to adopt new legislation
offers a ‘particularly dangerous’ basis on which to rest an interpretation of an
existing law a different and earlier Congress did adopt”.* It is also stated that
nothing in the legislative history suggest that Title VII is supposed to be read

narrowly.”

Using context to determine ordinary meaning is a part of textualist practice
as presented in chapter 3.1. However, what is looked at when determining
context is disputable. The dissents bring extratextual sources such as legisla-
tive intent and post-enactment legislative efforts into their analysis unlike
the common usage of textualism would suggest they do. They also in a way
ignore the plain text of the statute to do this. The difference comes from the
disagreement that the majority argues that the language of the statute is clear
and unambiguously covers these applications. On the other hand, the dissents
argue that the unambiguity standard is too high or not a good practice and
that the meaning of the statute is clear in a way that it only covers discrimina-
tion because of biological sex. In the background is also a difference of what

and how the opinions use evidence of ordinary meaning. The majority sticks

43 Opinion of the Court, p. 14.

44  Opinion of the Court, p. 27-28.

45  Opinion of the Court p. 16.

46 Opinion of the Court, p. 16 and p. 20.

47  Opinion of the Court p. 29.
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with the Title VII statutory language and its understanding, while the dis-
sents focus on the historical and social aspects in the legislative process and
the difference in the use and understanding of the terms “sexual orientation”

and “gender identity” opposed to the term “sex discrimination”.
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4 Precedent and legal practice
4.1 Introduction to the use of precedent

The briefs of the parties and the opinions written by the Court all use and lean
on precedent as a part of their textualist claims. The majority opinion uses
precedent to show that “all that the statute’s plain terms suggest, this Court’s
cases have already confirmed”.*® The majority’s argument is that the Supreme
Court has already given major rulings expanding the Title VII-statute beyond
just discrimination because of biological gender and what the Congress in
1964 might have envisioned. However, the dissenting opinions disagree and
argue the contrary. The point that the dissents want to make is that, in their
view, no relevant Court, previous to this decision, has interpreted sexual ori-
entation or transgender discrimination as a part of sex discrimination and this
should be evidence that it is not. The precedent and legal practice is used as
evidence of ordinary meaning. Both parties also use previous cases to quote
interpretations about how textualism should be used and what should be

taken into account in a textualist reading.

Kavanaugh as well as Alito both lean on decisions given in lower courts to
show that the judicial interpretation of the law in Title VII had been uniform
for 50 years, Justice Alito stating that in Circuit Courts the rulings about sex-
ual orientation discrimination were uniform until 2017 and rulings handling
transgender discrimination were uniform untl 2007.* These lower court
decisions are a way to show ordinary meaning and that the law established in
Title VII was interpreted in the same way by judges for years. This is shown as
evidence of the common understanding and interpretation of Title VII law.
The dissenting arguments’ use of case law in many regards ignores the prin-
ciples of interpreting Title VII set by the previous Supreme Court precedents

and focuses instead on common practice in the lower courts as evidence that

48 Opinion of the Court p. 12.

49 Kavanaugh, ]. Dissenting p. 4 and p. 21- 22; Alito, J. dissenting p. 44; until 2017 refer-
ence is form Alito J. dissenting p. 7 and p. 43-44.
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the understanding of the statute is opposed to the majority’s opinion.

The majority leans on the Supreme Court’s precedent on the interpretation of
Title VII and argues that the judgement is in line with the practice that Title
VII is, and has been, read broadly to encompass discrimination not purely
based on biological sex. It analogizes the existing precedents to Bostock. There
are three key cases handling Title VII that the majority opinion uses; Phillips
v Martin Marietta Corp., Los Angeles Dept. of Water and Power v. Manhart and

Oncale v. Sundowner Offshore Services, Inc.

4.2 A brief summary of the precedent cases

In Phillips v. Martin Marietta Corp. a company refused to hire women with
young children, but did hire men with children the same age. The claim was
that the practice was not sex discrimination, because it was based namely on
another reason than sex, that was being a mother to a young child. Title VII
protections were determined to include discrimination because of mother-
hood as a form of sex discrimination and it was declared that it is not a good

defence that an employer discriminates only in part because of biological sex.

Los Angeles Dept. of Water and Power v. Manhart was about a company that
required women to make larger contributions to a pension fund than men
due to the overall longer life expectancy of women. It was upheld that a rule
that seems equal for men and women as groups can be discriminatory to in-

dividuals and Title VII is a protection for individuals.

Oncale v. Sundowner Offshore Services, Inc. determined that Title VII protec-
tions include same-sex sexual harassment. It was discussed that the Congress
at the time of enactment of Title VII did not necessarily predict such an
application, but it is irrelevant whether the protection was the principle evil
in Congress’s mind at the time, because the language of the law covered the

claim.*

50 Different sex sexual harassment was established previously in Meritor Savings Bank, FSB
v. Vinson 477 U.S. 57 (1986).
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Price Waterhouse v. Hopkins was a case about discrimination based on sex
stereotypes. A woman employee was not made partner at the firm because
she was seen not to be feminine enough. The common understanding of this
ruling is that it established that sex stereotyping is a form of sex discrimina-
tion.”! Fryer Cohen also states that a two step model for ‘mixed motive cases’
was established.”® The steps are 1) “showing that stereotypes (or other form
of discrimination) were permitted to enter the decision-making process along
with other legitimate factors,” and (2) “proof that the stereotypes (or other
discriminatory inputs) were relied upon in making the decision”.” If you
look at this through the lens of the but-for-causation standard, the rule seems
to be that sex stereotypes need to be one of the but-for-causational reasons in

the decision.
4.3 Analysis of the precedents

From Phillips v Martin Marietta Corp., Los Angeles Dept. of Water and Power
v. Manhart and Oncale v. Sundowner Offshore Services, Inc. the Opinion of
the Court finds three important established ideas that it applies to Bostock; 1)
“it’s irrelevant what an employer might call its discriminatory practice, how
others might label it, or what else might motivate it”, 2) “the plaintiff ’s sex
need not be the sole or primary cause of the employer’s adverse action” and
3) “an employer cannot escape liability by demonstrating that it treats males
and females comparably as groups”.>* The majority opinion established that
it is not relevant if the employers in Bostock call their practice discrimina-
tory because of transgender or homosexual status, because it still “necessar-
ily and intentionally discriminates against that individual in part because of

sex”.”> Additionally, it is irrelevant if the employer can name an additional

51 Coben 1991, p. 678
52 Coben 1991, p. 679.
53 Coben 1991, p. 679
54 Opinion of the Court, p. 14-15.

55 Opinion of the Court, p. 14.
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trait besides sex, because sex does not need to be the only reason for the ac-
tion. Showing this, the majority wants to point that the existing precedence
supports the interpretation that discrimination because of transgender or ho-
mosexual status goes within the scope of Title VII and the precedent stays

consistent with this ruling.

Alito addressed these three points in his dissenting opinion.*® His claim is that
all of these points are true, but none of them are relevant to the case, because
in his opinion, discrimination because of sexual orientation or gender identity
is not discrimination because of sex. He attempts to distinguish the prec-
edent from Bostock and show that, in his opinion, it does not provide relevant
guidelines for this case. He argues that Manhart and Phillips are fundamen-
tally cases about discrimination purely based on biological sex.”” Additionally,
he argues that the difference between Oncale and Bostock is that Oncale fits
the ordinary public meaning in 1964, while Bostock does not.”® Kavanaugh’s
dissenting opinion does not speak about these cases directly, but he gives dif-
ferent Supreme Court cases as an example that “the Court never suggested
that sexual orientation discrimination is just a form of sex discrimination”.”
The majority of these cases did not address Title VII. All of this is trying to
prove that the majority opinion, in their view, has no significant support in
precedent. This mirrors the difference in defining Title VII that I handled
previously. I find that the logic the majority used shows logically that the
precedent on Title VII is in their favour, while the dissents can’t convincingly

prove that the precedent is not relevant in this case.

There is also Price Waterhouse v. Hopkins, which the briefs of Bostock, Zarda
and Stephens argue established that discrimination based on sex stereotypes

is sex discrimination. Transgender or homosexual status is based on the ste-

56  Alito J. Dissenting p. 36 forward.
57  Alito J Dissenting, p. 38.
58 Alito J. Dissenting, p. 37.

59 Kavanaugh J. Dissenting p. 20.
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reotype that a person should only be attracted to the opposite sex or present
as the sex they are born into. The majority opinion does not directly take
a stand on the precept of the case, but it uses sex stereotypes in a couple of
their examples®® and quotes Price Waterhouse stating that an individual em-
ployee’s sex is “not relevant to the selection, evaluation, or compensation of
employees”.®! Justice Alito disagreed about the lesson Price Waterhouse pro-
vides in his dissenting opinion, where he asserts that Title VII does not pro-
hibit discrimination based on sex stereotypes.”” He declares that stereotypes
can only be used as evidence of discrimination because of sex. Alito’s opinion
is that because heterosexuality is something that can be expected from both
men and women, thus applying equally to both genders, it is not a sex-specific
stereotype and not discrimination (because of sex).®® Nevertheless, was it not
established precedent in Manhart that Title VII is a statute about individual
protection? In the brief of petitioner Gerald Lynn Bostock, it is maintained
that nowhere does it state “that the stereotype must be sex-specific to men or
women as such, rather than sex-based as to the individual employee”.** One
can’t easily deny that part of the forementioned stereotype is based on sex. A
division between sex-specific and sex-based arguments is also a variation in
argumentation seen in the opinions and the briefs. Alito admits that there
may be cases where trans or homosexual individuals may have a case based on

sex stereotypes, but he firmly denies that it is possible here.®

Behind the use of precedent is the idea that similar cases should be treated
similarly. For the dissents, this means interpretation in line with the lower

court judgements and in keeping with the idea that discrimination based on

60 Opinion of the Court p. 12 and p. 23.

61 Opinion of the Court p. 9.

62 Alito J. Dissenting p. 18.

63 Alito J. Dissenting, p. 19; same idea is presented in the Brief of respondent Clayton
County, Georgia p. 8.

64  Brief of petitioner Gerald Lynn Bostock, p. 28.

65 Alito J. Dissenting p. 19.
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these qualities has not been seen as sex discrimination. For the majority, this
means interpreting the statute correspondingly to the Supreme Court prec-
edent on Title VII. There is also the notion that the society has changed and
this is why the cases are treated differently. This is something that the dissents
criticise the majority for. The majority does acknowledge that the society has
changed, but they base their arguments on the language of Title VII and the
previous precedent that is applied similarly in this case. The majority states
that the broad language of Title VII often produces new interpretations and
authorizes including these groups under the protections and they do not hesi-
tate to acknowledge that. However, it is true that the majority decision creates

new protections and changes the status quo.
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5  Application of Title VII

We are left with different understandings of what the statute means and how
the precedent and legal practice affect it. Now I turn to look more closely at
how those interpretations were applied to transgender and homosexual dis-
crimination and how the parties argued the fact that discrimination based on

these qualities is or could not be discrimination because of sex.

'The majority comes to the conclusion that it is impossible to discriminate be-
cause of transgender or homosexual status without at least partly discriminat-
ing because of sex, because the discrimination is at its core based on (biologi-
cal) sex and thus the individuals were fired at least partly based on their sex.
The majority uses an example of two employees who have a female partner.
When the only difference between the employees is their gender, making
the other employee heterosexual and the other homosexual, firing the homo-
sexual employee is based on sex, because the only thing traded is the gender
of the employee.® The same kind of example is made by the court regard-
ing transgender individuals. If you have two employees identifying as female
and the only difference is that the other employee was identified as a male at
birth, the discrimination against the latter is based on sex. The majority states
that this penalizes LGBTQ-employees for traits employers tolerate in other
employees, such as (men’s) attraction to women and (a biological woman)
presenting as a woman. The majority gives several examples and justifies the
reasoning in various ways, but the core point is that ultimately, when dis-
criminating because of homosexual or transgender status, you have to rely on
sex-based rules and it is impossible to discriminate on those bases without sex
being in some but-for role in the decision. The discrimination would not oc-
cur if you changed the sex of the employee in the situations alike the examples

presented. The majority opinion ends stating that:

In Title VII, Congress adopted broad language making it illegal for an em-

ployer to rely on an employee’s sex when deciding to fire that employee. We

66  Opinion of the Court p. 9-10.
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do not hesitate to recognize today a necessary consequence of that legislative

choice: An employer who fires an individual merely for being gay or transgen-

der defies the law.®”

The dissents point out that the terms sexual orientation or gender identity are
not on the list of Title VII’s listed qualities. To them, that means that they are
not prohibited grounds for discrimination. They state that the discrimination
must be based on biological sex and these are not. ‘Sex’, ‘sexual orientation’
and ‘gender identity’ are distinct concepts. “And neither ‘sexual orientation’
nor ‘gender identity’ is tied to either of the two biological sexes”, Alito ar-

gues.®® Kavanaugh has a similar point and he states that

To fire one employee because she is a woman and another employee because
he is gay implicates two distinct societal concerns, reveals two distinct biases,
imposes two distinct harms, and falls within two distinct statutory prohibi-

tions®

The Court answers this claim by stating that “when Congress chooses not to
include any exceptions to a broad rule, courts apply the broad rule”.”® That
means that because “as enacted, Title VII prohibits all forms of discrimina-
tion because of sex”, discrimination based on the transgender or homosexual
status are prohibited because they are forms of discrimination because of
sex.”! To Kavanaugh’s point, I would also argue that firing someone because
they are a woman and firing someone because of sexual harassment impli-
cates two distinct societal concerns and distinct harms, but either way, both
are within the Title VII protections, under the provision of discrimination

because of sex.

67 Opinion of the Court p. 33.
68 Alito J. dissenting. p. 7.

69 Kavanaugh. J. dissenting p. 12.
70  Opinion of the Court p. 19.

71  Opinion of the Court p. 19.
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One point that the dissenting opinions disagree on is the point of comparison.
They state that in the majority’s examples, the majority is not only changing
the sex of the individual but the sexual orientation or gender identity of the
comparison. Alito and Kavanaugh state that the appropriate comparison is
between a man who is attracted to men and a woman who is attracted to
women as well as a transgender woman and a transgender man.”” They state
that because between those groups the only thing in common is sexual orien-
tation or gender identity, and because those groups are treated equally, it is
proof that gender plays no role in the action and sexual orientation or gender
identity is the decisive trait. However, the court answers this by stating that
it is not the right comparison and that in showing this, the employee only

doubles their discrimination.”?

The dissents argue that it is possible to discriminate because of transgender or
homosexual status without relying on sex. Garden summarized Alito’s point

like so:

Discrimination based on sexual orientation or gender identity is dif-
ferent than discrimination based on sex, in part because an employer

could discriminate without knowing an applicant’s sex, if they knew
that they identified as LGBT.”

Alito uses an example that checking a box indicating a person is homosexual
or transgender is possible without knowing the gender of the applicant and
that is an example that discrimination independently based of those traits is
possible without knowing the biological sex of the person.” The majority an-
swers this in their opinion showing the flaws of this approach by, for example,

stating that you can’t explain the terms ‘sexual orientation’ or ‘gender iden-

72 Alito J. dissenting p. 17 ; Kavanaugh J. dissenting p. 12.
73 Opinion of the Court. p. 12.
74 Garden 2020, p. 123.

75 Alito ]. dissenting, p. 10.
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tity’ to someone who does not know what the terms mean without using the
word ‘sex’. They also compared it with similar situations regarding religious
protections in Title VIL.”® The majority opinion used race in the same exam-
ple as comparison,”” but at least Alito argued that it is not comparable,” be-

cause the race-question has such a strong historical background in the USA.

Opverall, there is a difference in argumentation that can be traced to the differ-
ence that the majority looks at the language of the statute and what it entails,
while the dissents focus more on the fact that, in their view, sex discrimina-
tion and discrimination because of gender identity or sexual orientation are
distinct concepts. For example, a lot of Kavanaugh’s argumentation focuses
on the fact that most courts, legislators and state actors have not previously
seen sexual identity discrimination as a part of sex discrimination. What the
majority is doing, is focusing more on what is discrimination because of sex
and basing their arguments on the fact that these forms of discrimination are
based on sex. They acknowledge that biological gender, sexual orientation
and gender identity are distinct categories,” but they focus on the language
of the statute and the understanding that the discrimination needs to be based
on sex. This difference in argumentation can easily be seen to be a continuum
of the different definitions given to Title VII. The majority argues that the
discrimination needs to be based on sex and tries to prove that it is. The dis-
sents argue that the discrimination needs to be purely based on biological sex
and thus argue that the concepts in this case are distinct and the employment
practice is not based on biological sex. In this regard, both argue their case
more or less effectively proving their point. However, the majority’s opinion
is more in line with the rules set on Title VII's interpretation and they can

prove their stance based more on just historical prejudices.

76  Opinion of the Court p. 18.
77  Opinion of the Court p. 18.
78 Alito J. dissenting p. 10, 20-21.

79  Opinion of the Court p. 19.
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6 Idealogical aspects

6.1 Idealogical background generally

A battle between conservative and liberal ideologies was one factor in this case.
The decision has been praised by many to be “particularly remarkable because
the majority was ideologically diverse: two conservative justices joined with
the Court’s liberal bloc”.** However, many (conservatives) found it surpris-
ing and some disappointing that the two conservatives sided with the liberals
in supporting LGBTQ-rights.®" The case was deemed to be conservatives
opposed to liberals even outside of any legal justifications. This case managed
to break up that distinction by using sound logic and the language of the law.
The use of the conservatively connected textualism to produce a more liberal
outcome ensued but was highly debated. A win for the LGBTQ-community
followed, but the conservative justices ended up facing criticism by their own

block. For example, Colby stated the following:

the most troubling is that the conservative justices, in joining the Bos-
tock majority, failed a generation of law students and young lawyers
by abandoning the principles of judicial restraint that they had previ-

ously publicly championed.®

In addition, one thing that covertly affected the argumentation was ho-
mophobia and transphobia. Most prominently the brief of petitioner R.G. &
G.R. Harris Funeral Homes ended in a very transphobic note by going the
furthest with unwarranted and unrelated notes to the case, when it presents

statistics that sex-reassignment surgeries have negative results and stating that:

The science regarding gender identity is far from settled, and there are

deep disagreements over whether otherwise healthy bodies should be

80 Akers 2021, p. 116.
81 Colby 2020, p. 54 and p. 56.

82 Colby 2020, p. 54.
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physically modified to align with the mind, . .., The opposite ap-
proach—aligning one’s mind with the body—has traditionally been

the preferred method for treating other dysphorias.®

Most prominently, Alito borrowed most of the consequentialist arguments
from this brief. The arguments can be seen as unwarranted and not related to
the case. All of this is to show that the issue goes deeper than just the textualist
interpretation of a law. In the background are the all too common negative
ideas about the LGBTQ-community that are present in the U.S. society,
firmly related to the religious and in large part also conservative ideologies.
The following sections will deal with argumentation that can be seen to be
ideologically and politically colored and a lot of them represent an apprehen-

sive view of transgender people.

6.2 Policy Consequences

In his dissenting opinion, Alito brings forward possible consequences that
the ruling might have. These are mostly taken from the briefs representing
the employers and their amicus curiae. He criticises the Court for not provid-
ing an answer to these questions. This form of deliberation presents a mild
form of argumentation called consequentialist argumentation, which argues
based on consequences. Harvard Law Review’s article defines that “rule con-
sequentialism, evaluates legal rules solely based on their consequences. Legal
rules, on this view, may (or must) go into effect if and only if justified by their
consequences”.* This is something that the definitions on textualism argued

that textualism does not concern itself with.

While the Court expanded employment protections to include LGBTQ-in-
dividuals, the majority opinion ended in an open statement about religious
exemptions to the protections. The Court states that there might be avenues

in which religious exemptions might affect the established LGBTQ-protec-

83  Brief of petitioner R.G. & G.R. Harris Funeral Homes, Inc, p. 54, also the statistics are
found in this page.

84 Harvard law Review 2017, p. 1438.
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tions and vaguely contended about the importance of religious freedom. The
majority of the Court refused to take a stand on these issues, because there
was no religious claims presented in Bostock. The briefs and Alito argued
that religious freedom is in conflict with this decision and religious freedom
should be considered in this case. Religious exemptions might pose the big-
gest risk for the legal protections established in Bostock, because there exists
multiple possible ways organisations might appeal to their religious freedoms
and overtake the LGBTQ-protections. This is an issue left unresolved and it

has produced varied conclusions in lower courts.

One of the biggest and, to this case, irrelevant worries Alito and the briefs
presented is the issue of bathrooms, locker rooms and such. Alito argues that
“it is a matter of concern to many people who are reticent about disrobing
or using toilet facilities in the presence of individuals whom they regard as
members of the opposite sex”.® He brings up that this can be an issue of
modesty or, for example, an issue for women who have been victim to sexual
assault or abuse.® This is not a new issue in the United States. Sixteen States
have considered adopting legislation that prevents trans individuals from us-
ing bathrooms, locker rooms and other sex-segregated facilities that is not in
accordance their biological sex.¥” These have usually either failed to become
law or have faced strong public opposition and backlash after adaptation and
have been repealed or a watered down.* The argument is that under the deci-
sion in Bostock, transgender and gender fluid persons might feel that they are
now entitled by the law to use the facilities that coincide with their gender
identity. Alito sees this as a bad thing and especially as a problem in schools.
This is also a notion debated in the briefs and largely dominating the oral
argumentation in R.G. & G. R. Harris Funeral Homes Inc v. EEOC, especially

in the questions presented to the employee’s presentative.

85 Alito J. dissenting p. 45.
86 Alito J. dissenting p. 45.
87  Gilroy et al. 2021, p. 465.

88  Gilroy et al. 2021, p. 465-467.
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Another issue Alito brings forward is women’s sports.*” He states that under
Title VII and Title IX might arise “the right of a transgender individual to
participate on a sports team or in an athletic competition previously reserved
for members of one biological sex”.” The claim is that the transgender in-

I and that is unfair

dividuals have a “very significant biological advantage™
to the competition and harmful for sports. This again is not a new issue and
there also has been attempted State legislation regarding this topic.” Alito
brings forward the issue of housing, most prominently colleges that don’t
want to assign roommates that are of different biological sex.” Alito also raises
concerns about the effects to healthcare relating to sex-reassignment surgeries
and their coverage under employer-provided health insurance. He also feels
this decision will restrict freedom of speech, because failing to use the person’s
preferred personal pronouns may, in his opinion, be claimed to breach fed-
eral laws prohibiting sex discrimination.” It may also “pressure employers to
suppress any statement by employees expressing disapproval of same-sex re-
lationships and sex reassignment procedures”.” Alito’s last claim is that there
will be a gravitational pull in constitutional cases after Bostock and “the entire
Federal Judiciary will be mired for years in disputes about the reach of the

Court’s reasoning”.”

In the Opinion of the Court, the majority dismisses all of these “naked policy

appeals” stating that when asked to consider them, the suggestion is that they

89 Alito J. dissenting p. 47.

90 Alito J. dissenting p. 47.

91 Alito J. dissenting p. 47.

92 Gilroy et al. 2021 p. 467-468.
93  Alito J. dissenting p. 48.

94  Alito J. dissenting p. 51-52.
95 Alito J. dissenting p. 52.

96 Alito J. Dissenting p. 52-53.
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abandon the law’s guidance and do what they think is best.”” The court feels
that considering these possible consequences would end up ignoring the clear
language of the statute in favour of an ideological concern. They point out
that the place to solve these issues is in the Congress by means of legislation.
The Court points out that none of the issues are at hand in Bostock which is
why they will not address them.”® The majority also states that they do not
even claim to address the issues of bathrooms, dressing rooms and such un-
der Title VIL.” In Spindelman’s article, he argues that at the background of
the refusal to address these is Gorsuch’s “lingering anxieties” about what the
judgement will do.'” Even though Gorsuch wrote the majority opinion, he
has “voiced reservations” about the “massive social upheaval” that this deci-
sion might bring forward and that is why he is argued to strategically leave

more “culturally charged legal conclusions” to be determined later.'

These are all claims based on hypotheticals about future situations and are
located on the conservative and religious side of ideologies. The consequen-
tialist claims are at their core not-so-well-masked transphobia. They have
nothing to do with the case and that is why the majority found them uncon-
vincing and Kavanaugh did not mention them in his dissent. For example,
regarding Alito’s concerns on sexual assault victims, in 2018 more than 300
sexual assault and domestic violence victims signed a statement where they
supported trans persons’ right to use the facilities and said that it is not an is-
sue to them.'” However, these topics are highly debated concerns in the U.S.
society and are based on the conservative ideologies that include transphobia

and homophobia.

97  Opinion of the Court p. 31.
98 Opinion Of the Court p. 31.
99  Opinion of The Court p. 31.
100 Spindelman 2021, p. 558.

101 Spindelman 2021, p. 558-559.

102 Gilroy et al. 2021 p. 468.
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There was also a rule-of-law aspect to this decision. The majority’s opinion in-
cluded “the rule- of-law ideal of legal justice”, “a distinctive way of discussing
formal equality in the rule-of-law setting- broadly and procedurally requires,
to use Bostock’s language, that ‘all [similarly situated] persons’ are to be treated
alike in the eyes of the law, ‘entitled to’ all the same ‘benefit[s] of the law’s
terms’ as everybody else”.'” Kavanaugh had his own rule-of-law arguments,
but he focused on the separation of powers and democratic accountability

concerns.'%

The dissenting opinions argue that the majority went beyond
what statutory interpretation allows and ended up changing the law, crossing
into legislation. This is a question about interpretative boundaries and the
power of the court. Justice Alito’s dissenting opinion expresses a view that the
Opinion of the Court is like a pirate ship, because “it sails under a textualist
flag, but what it actually represents is a theory of statutory interpretation, ...
that courts should ‘update’ old statutes so that they better reflect the current
values of society”.'” Alito accuses the Court of practicing judicial creativity
and updating Title VII to “2020 values”."® Kavanaugh has a similar view.'””
The majority answers this by stating that what they are doing is purely strict
legality because they are sticking to the words of the statute and what they
cover. They are blamed for judicial creativity, because they include a new class
under the protections, but the majority argues that they are creating nothing
outside of the wide statutory text’s range and the interpretation is therefore
judicially restrained. I believe this is supported by the fact that the two con-
servative Justices joining the majority are not known for wanting to expand
LGBTQ-rights.'”® They can be argued to practice the notion that textualist

judges should follow the language of the law even if they personally don’t

103 Spindelman 2021, p. 591-592.

104 Spindelman 2021, p. 590-591.

105 Alito J. dissenting, p. 3.

106 Alito J. dissenting p. 14.

107 Kavanaugh. J. Dissenting for example p. 25.

108 Kalir 2021, p. 42.
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agree with the results.
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7 Discussion and conclusion

To conclude, a lot of the argumentation bases itself on the different strands
of textualism and a different view on what is the correct way to use it. The ar-
gumentation focused on how textualism should be applied to interpret Title
VII, what precedent means to the case and how sex discrimination must be
interpreted. In the background of this separation can be seen debates be-
tween judicial creativity and judicial restraint, strict legality and societal con-
sequences, same cases similarly versus changes of society thinking and history
opposed to means-end scrutiny. The most expected difference was between
liberal versus conservative ideologies. However, the decision was significant
because it managed to mix up the expected setting of liberals opposed to con-
servatives by getting two conservatives to back up and even write the opinion.
The ideological aspects of transphobia and homophobia were also present and
affected the textualist outcomes. This case showed the uncertain nature of
textualism and managed to use the more conservative technique to produce

a liberal outcome.

Overall there seems to be a fair bit of dispute about how textualism should
be applied and what one should take into account when applying it. In my
understanding, most of the textualist critique about Bostock comes from the
conservative side. One thing to note is that textualism is most commonly
connected with conservative views and viewed as producing conservative re-
sults.'” Usually the liberal side is the one criticising the technique. This time

when the technique produced a liberal outcome, the conservatives were not

happy.

If we reflect back to the definition given by Constitution Annotated, the dis-
senting conservative Justices criticise the majority for not using more or less
precisely the things that the definition states that textualist usually don’t use,

which are intent of the drafters and practical consequences''’. In addition,

109 Grove 2020, p. 266 and p. 271.

110 I will look into practical consequence argumentation in section six.
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Constitution Annotated brings forward the idea that the text comes first and
the unambiguity left is solved with other material, which is what the major-
ity does and the dissents criticise. The majority is interpreting the statute as
written and the criticism they face is largely relying on the fact that behind
the written word was a society not supporting LGBTQ-rights. This is not the
most common way to criticise textualism. What the justices really ended up
doing was using the interpretative techniques “strategically”. I could argue
that the dissents knew that their preferred ideological view was going to lose
based on ‘traditional’ textualism, so they changed their approach and started
to use extratextual sources to justify their predetermined conclusion. What I
find interesting, is that they felt able to criticise the majority for ‘using tex-
tualism wrong’, when they were the ones more broadly changing the basic
settings of textualist interpretation. The dissents were being more “flexible”
with their textualism, allowing cultural context and values into their inter-
pretation, while the majority was being “formalistic” and arguing semantic

meanings and interpreting the language.

Some conservative scholars thought that the majority’s use of textualism must
have been flawed and that textualism could not justify the conclusion reached

111

by the majority.""! The idea is that if this result would be possible using textu-
alism, it must follow that textualism is wrong or misguided”."* I even found
discussion from the conservative side about whether the use of the whole
technique of textualism should be abandoned.'? This shows the ideological
nature behind the theory and it’s criticism. That is why I find it interesting
that the disagreement bases its justifications so much on this interpretative
theory that can be used in various ways and has a strong ideological back-

ground.

This article does not argue that the majority opinion is without flaws or the

111 Berman— Krishnamurthi 2021, p. 67-68.
112 Berman — Krishnamurthi 2021, p. 68. See also p. 71-72.

113 Berman — Krishnamurthi 2021 p. 125.
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dissenting opinions hold no merits. While I find the majority opinion con-
vincing and the dissents quite ideologically coloured, the arguments on both
sides are based on legal interpretation. The main difference comes from the
understanding of the term “because of sex”. All of the opinions can justify
why they use the definition they choose. The dissents argue “because of sex”
means solely and purely because of gender. This is a possible interpretation,
but the previous Title VII precedent will show you that the Supreme Court
has not adhered to this interpretation and has chosen to expand the statute to
mean that discrimination needs to be at least at some part based on sex, but
can have multiple but-or-reasons. However, if you disagree with this starting
point, it is not completely wrong to argue that gender identity and sexual
orientation discrimination are not at their core based on purely the gender
of the individual. There are other prejudices that affect the discrimination.
The dissents argue that Title VII prohibits being sexist, but does not prohibit
being homophobic or transphobic in employment decisions. The majority ar-
gues Title VII prohibits discriminatory practices that are on some part based

on sex.

There still remain other major obstacles to victims of employment discrimi-
nation. In her article, Wyman presents that employment discrimination cases
have had “abysmal success rates” in the past and it is possible that victims
will struggle to get their Title VII discrimination cases to court.'"* However,
Wyman states that Bostock might also change this for the better. Addition-
ally, Justice Gorsuch used narrow language, referring only to transgender and
homosexual persons when writing his majority opinion, that can lead to some
problematics in the future.'” Religious exceptions might also limit the effects

of the established protections.

All in all, this case was a monumental win for the LGBTQ-community that
even Justice Kavanaugh congratulated them on in his dissent. It was highly

debated, but ended up granting important employment protections to vul-

114 Wyman 2020-2021, p. 63.

115 See for example Blazucki, The Equal Rights Amendment & the Equality Act.
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nerable groups that statistically have endured a fair share of workplace dis-
crimination. Overall, the majority delivered a powerful message in their opin-
ion and justified it well. Before the decision, the employers felt free to openly
discriminate based on these grounds and thought that nothing would come
of their actions. This is why what the Court did in Bostock is extremely impor-
tant. The decision shows employers that the law does not allow this kind of
discriminatory behaviour and that all individuals truly are equally protected
by the law. The majority’s opinion has been praised by liberals and (some)
conservatives and has had important consequences for the usage of employ-
ment protection laws and in part other legal protections. The protections have
had effects on the use of multiple related laws that prohibit sex discrimination.
This was truly a landmark decision that produced a surprising but exceedingly
important conclusion. The use of conservative-driven textualism and the fact
that the opinion was diverse over ideological lines ultimately gives the deci-
sion more credibility. At the end of the day, it was a well justified opinion
that hopefully will not be overturned any time soon and will produce effective

results in preventing LGBTQ-workplace discrimination.
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